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Abstract

The thesis explores the phenomenon of irregular maritime migration in the
Mediterranean, the rights of irregular maritime migrants in the international and
European context and the EU’s responsibility, vis-a-vis this phenomenon, within its own

legal order and in international law.

The main research questions include: (1) What are irregular maritime migrants’ rights in
the Mediterranean in international human rights and EU law? (2) What is the EU’s
responsibility, (i) in accordance with the International Law Commission Draft Articles on
the Responsibility of International Organizations, and (ii) in line with EU law? And (3)
What is the EU’s responsibility in its external competences towards irregular maritime

migrants in the Mediterranean?

The research identifies outdated legal provisions as the roots of the phenomenon and
identifies a category of irregular migrants who are subject to rights of protection

according to human rights but fall outside the 1951 Refugee Convention.

As evidence of the alleged shift in responsibility from the Member States to the EU, the
thesis explores i) the recent developments at the international scene concerning
migrants coming from vulnerable situations and ii) the changing mandates of the EU

agencies acting on behalf of the EU in the area of freedom, security, and justice.

Further, the thesis examines areas of law to identify the potential responsibility of the
EU agencies in international maritime law and the international framework concerning
smuggling. It raises the question of what could trigger individual responsibility, taking

note of international criminal law and the academic term of ‘banal crimes’.
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New insights into the EU’s responsibility are possible in the external dimension of
migration. For example, the EU’s externalization of migration policies through its
agreements with non-EU states, the EU’s Multiannual Financial Framework, and the
possibility that the principle of conditionality could be used as a shield for human rights

when collaborating with non-EU countries.
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1. INTRODUCTION
This research focuses on the European Union’s responsibility for protecting the rights of
irregular maritime migrants in the Mediterranean! under EU and international law
during the years of the EU migration and refugee crisis. During that time, the
Mediterranean became the deadliest sea route to an unprecedented level. Member
States’ response towards irregular maritime crossings, the highly politicised European
migration agenda and the border management policies were likely some of the causes
which contributed to such results. Nevertheless, other reasons why the phenomenon of
irregular maritime migration flourished during that time can be identified in this
research. These concern gaps in the international framework of the 1951 Refugee
Convention, the lack of a defined category of irregular maritime migrants due to their
vulnerabilities, stemming from new drivers of migration, and the developed role of the
EU agencies acting in the field of migration border control in somewhat blurred terms

in respect to their responsibility in human rights violations.

The migration and refugee crisis is not limited to irregular migration in the
Mediterranean Sea; irregular migration is a multifaceted phenomenon which takes
place at sea and also on land, mainly through smuggling practices. The locus of this thesis

is chosen by the author due to the high number of fatalities in the Mediterranean Sea,

! The term, irregular maritime migrants, is used by the author in this thesis to address the
migrants travelling irregularly or unauthorized in the Mediterranean. The phenomenon of
irregular journeys in the Mediterranean, has resulted in thousands of fatalities during the years
of the migration and refugee crisis. There is not a universally accepted definition for an irregular
migrant. The only relevant definition is in the glossary of the International Organization for
Migration, which reads that irregular migration is about the “[m]ovement of persons that takes
place outside the laws, regulations, or international agreements governing the entry into or exit
from the State of origin, transit or destination.” I0M, (2019), International Migration Law No 34
- Glossary on Migration accessed at <https://publications.iom.int/books/international-
migration-law-ndeg34-glossary-migration> and IOM, Key Migration Terms, accessed at
<https://www.iom.int/key-migration-terms>
13
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during the migration and refugee crisis, which resulted in the loss of 11,370 human lives,
during its peak years alone (2014 — 2017) and 4,222 in the years that followed (2018 —
2019);% it is, therefore, necessary to question further and examine the implementation
of the international legal framework on protection, its impact on the EU legal order, and,
consequently, States and the EU’s human rights obligations under international and
European law. At the same time, more should be explored concerning the EU’s role in
its external competences, known as the externalization policies of migration. Such high
numbers of irregular crossings and fatalities at sea may indicate an unidentified
responsibility of the actors involved, other than gaps in the international framework.
This realization runs in parallel with the migration management policy, which does not
have human rights policies and practices at its core. To exemplify/show the lack of
human rights dimension in the migration management policy, this research examines
the mandate of the European Border and Coast Agency, which shares responsibility with
the Member States in its border control management in the area of freedom, security

and justice (hereinafter AFSJ).

Although this is a bold claim on behalf of the author, the thousands of fatalities in the
Mediterranean may indicate a disappointing operational system within migration and
asylum management in the EU. Considering that the Charter of Fundamental Rights of
the European Union (EU Charter) and the EU Treaties provide for the respect of

fundamental rights and the legal acts of the Common European Asylum System (CEAS),3

2 International Organization for Migration, Missing Migrants Project, available at

https://missingmigrants.iom.int/ and https://missingmigrants.iom.int/region/mediterranean

3 It is hereby clarified that the reference to the European Agenda for Migration and the CEAS
corresponds to the years of this research, before the drafting and proofreading of the thesis.
Therefore, the years in concern are 2016 to 2020. However, in the years that followed, there
were developments in the EU’s legal acts and its political agenda. These resulted in significant
steps towards the responsibility of Member States and the EU in the field of migration and
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therefore, supplementing the European Convention on Human Rights (ECHR), indicate
an extensive impact of international law on the European legal order which should,
theoretically, provide for stronger operational management of migration. To this end,
the international framework concerning the 1951 Refugee Convention and the Universal
Declaration of Human Rights (UDHR) become relevant. Of major significance is the
principle of non-refoulement as part of international customary law,* a general practice
accepted as law —and the right of leave any country in accordance with Article 13 of the
UDHR,> Articles 18 and 19 of the EU Charter,® Articles 67, 78 and 79 of the Treaty of

Functioning,’ the legal acts of the CEAS 8 and the European Courts’ jurisprudence.’

asylum which extend to the external border management of migration. These includes the New
Pact on Migration and Asylum that manages and normalizes migration in the long term.
European Commission, Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions on a
New Pact on Migration and Asylum, Brussels, 23.9.2020 COM (2020) 609 final. Retrieved at:
https://eur-lex.europa.eu/resource.html?uri=cellar:85ff8b4f-ff13-11ea-b44f-
0laa75ed71a1.0002.02/DOC_3&format=PDF
And:https://eur-lex.europa.eu/resource.html?uri=cellar:85ff8b4f-ff13-11ea-b44f-
0laa75ed71a1.0002.02/DOC_4&format=PDF
4 Non-refoulement has a constant reaffirmation as international customary law. Walter Kilin,
Martina Caroni, Lucas Heim, Article 33, para. 1 Prohibition of expulsion or return (‘refoulement’)
/Défense d’expulsion et de refoulement. (2011) Extract from Penelope Mathew, Tristan Harley,
Refugees, Regionalism and Responsibility (Edward Elgar Publishing 2016) 32
Non-refoulement definition: ‘No Contracting State shall expel or return (‘refouler') a refugee in
any manner whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular social
group or political opinion’. Par. (1), Article 33, UN General Assembly, Convention Relating to the
Status of Refugees, 28 July 1951, United Nations, Treaty Series, vol. 189, p. 137.
In the Thesis, reference to non-refoulement and its development is analysed in Section 4.3.4.
> Article 13, Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217
A(I11) (UDHR) art 5.
® Article 18, ‘Right to Asylum’, and Article 19 ‘Protection in the event of removal, expulsion and
extradition’. Paragraph (2) of Article 19, refers to what is now known as the principle of non-
refoulement, and it reads that: ‘No one may be removed, expelled or extradited to a State where
there is a serious risk that he or she would be subjected to the death penalty, torture or other
inhuman or degrading treatment or punishment’. European Union, Charter of Fundamental
Rights of the European Union, 26 October 2012, 2012/C 326/02
" European Union, Consolidated version of the Treaty on the Functioning of the European Union,
13 December 2007, 2008/C 115/01.
8 ibid. Also see 4.3.1.2.
% ibid.
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This thesis explores the impact of international law on the European legal order in the
AFSJ, in order to identify the rights of irregular maritime migrants as a vulnerable
category of persons who may fall outside the 1951 Refugee Convention’s framework.
The thesis argues in favour of acknowledging not only that there exists a category of
irregular maritime migrants in vulnerable situations but also that there is a need to
protect this category based on consideration of the individuals’ vulnerabilities. By
examining the impact of international law on the European legal order, we can also
examine the extent of the EU’s responsibility in the internal and external dimensions of

asylum and migration management under its constitutional framework.

This thesis considers the international discussions leading to the Global Compact on
Migration (GCM) and the New York Declaration of Refugees and Migrants in terms of
the irregular maritime migrants’ vulnerabilities.'® The New York Declaration on Refugees
and Migrants is of relevance to the EU as an international actor, both in its internal and
external competency, mainly, in showing its commitment within this international
agreement, of non-legally binding status. The commitments are of the Member States
to adhere to the unanimous decision of the UNGA for a comprehensive response
framework to refugees and migrants, as were later adopted by the two Global Compacts
on Migrants and Refugees, respectively. The key objectives!® of the New York

Declaration, which were later incorporated within a framework of objectives for both

10 please See Section 3.1.6

1 The key objectives of the New York Declaration as summarized by UNHCR are the following:
To ease the pressures on host countries and communities; to enhance refugee self-reliance; to
expand third-country solutions; and to support conditions in countries of origin for return in
safety and dignity. UNHCR, New York Declaration for Refugees and Migrants, Comprehensive
Refugee Response Framework, Retrieved at: https://www.unhcr.org/new-york-declaration-for-
refugees-and-migrants.html
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Compacts, concern the EU’s special relationship with its Member States, lex specialis, in

internal and external action.

The author pays particular significance to the term ‘vulnerabilities’, in addition to the
work of Martha Fineman and the theory she developed with regards to vulnerability, as
well as the work of Moritz Baumgaértel in the related field. To this respect, she uses the
term ‘migrants coming from vulnerable situations’, which is expressed in the discussions
leading to GCM. The term used underlines specific causes linked to irregular migration
as drivers of migration, which are assumed to differ from the elements of persecution,
which give rise to the right to asylum but adhere to the principles of universality as
expressed in Fineman’s theory on vulnerability and embraced by Baumgartel in that
migratory vulnerability is to be articulated as something to be defined on a case-by-case

basis, on maintaining its universal nature.

The EU’s role as an international actor is considered to be particularly significant when
promoting the rights enshrined in the ECHR, the EU Charter and the EU Treaties, and
international law to the extent that it has impacted the EU legal order. The author of
this thesis presents the EU as an international organization aiming to identify its
responsibility under the International Law Commissions' Draft Articles on the
Responsibility of International Organizations (hereinafter the ARIO),*? although, post the
Treaty of Lisbon, in its external competence the EU is assumed to be an actor in
international law. The ARIO provisions, provide that the responsibility of the EU is

subject to lex specialis.'® Therefore, the CJEU and the ECtHR’s judgments in the AFSJ are

12'1LC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, November
2001, Supplement No. 10 (A/56/10), chp.IV.E.1, I.

13 Draft articles on the responsibility of international organizations, 2011 Yearbook of the
International Law Commission 2011, Vol.ll Part Two, A/66/10. Text on the draft articles on the
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relevant in demarcating the EU’s responsibility, while respecting the Bosphorus’
equivalent protection principle and the EUs autonomy, following Opinion 2/13. The
jurisprudence, so far, indicate limited or not at all responsibility for the EU, which mainly

rests with the Member States.

Nevertheless, this thesis hypothesises that the strengthened mandates of the EU
agencies, via the new EU regulation on the European Border and Coast Guard Agency
(EBCG — Frontex), on some level, shift the responsibility towards the latter. Part of the
originality of the thesis lies in this hypothesis, namely, that the EU agency of Frontex
owes responsibility for a wrongful act or omission in the European legal context. This
shift in responsibility (from the Member States to the EU agency), may apply in the case
of other EU agencies, such as Europol and the European Asylum Support Office (EASO)
(which transformed into the European Union Agency on Asylum (EUAA)), if their
mandates are strengthened to a degree that they have gained effective control or
conduct or if they have predicted that their actions would result in a breach of
fundamental rights. This work will be explored in Study Three.. This thesis further
considers that while this shift in responsibility is possible for the EU agency, the question
then turns towards the EU and the protection of human rights in its migration
management. In order to identify how the EU could be a more efficient actor in the
international arena with respect to human rights, an analysis of the state of play of the

EU’s external competence is examined in the thesis. While the EU shares competences

responsibility of international organizations, Article 64 on Lex specialis provides that these draft
articles do not apply where and to the extent that the conditions for the existence of an
internationally wrongful act or the content or implementation of the international responsibility
of an international organization, or of a State in connection with the conduct of an international
organization, are governed by special rules of international law. Such special rules of
international law may be contained in the rules of the organization applicable to the relations
between an international organization and its members’.
18



with its MSs in the AFSJ, it should be explored whether the EU could act more
independently and autonomously in its external competence and possibly be more likely
to have a more positive impact as an international actor in the field of human rights.
This is considered possible through the EU’s international agreements with non-EU
states in the field of migration and asylum and the possibility of imposing
conditionalities concerning fundamental rights. This thesis supports that together with
the above international agreements the EU holds other powerful tools, such as the
Multiannual Financial Framework and the Emergency Funding, which will be examined
in the final part of this thesis. First, we must acknowledge that other domains of law are
relevant when examining the rights irregular maritime migrants and the responsibility
of the actors’ involved. The author recognises that the phenomenon of irregular
mgiration cannot be dealt with only within one domain of law or by implementing a
single international or European legal instrument; instead, she sees it as having a strong
human dimension characterised by the vulnerability of migrants while being connected
to the global and European policies concerning borders, security, the laws of the sea,
transnational organized crime, and international crime. In order to demarcate
responsibility in these related domains, this research dives into the transnational crime
of smuggling, the maritime laws — specifically of search and rescue — and the right to

disembark.

International crime is relevant, as evidenced by a Communication that reached the
International Criminal Court’s (ICC) Prosecutor’s Office concerning allegations of crimes
against humanity conducted against irregular migrants at sea. This research, while
analysing the interactions between international criminal law and refugee law, raises

the question of whether a new form of crime, recently introduced in academia to
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describe a new form of responsibility arising out of violations in the reception conditions
of asylum seekers in Greece, could relate to the individual responsibility or liability of
the EBCG’s standing corps and border guards in the future due to their conduct or
concerning an internationally wrongful act resulting from an EU policy. '* This research
argues that the definition of ‘banal crimes’could also be applied to the case of irregular
maritime migrants, while they are at sea, for EU policies implemented by Frontex - EBCG,
or for their conduct.'® The argument here is that responsibility can be convened in the
form of liability on behalf of the standing corps and border guards relevant to which is
the work of Fink concerning the action for damages as a fundamental rights remedy.
Although it is assumed that responsibility would be shifted towards border guards and
standing corps of Frontex (if banal crimes are acknowledged as a statutory form), such
a scenario excludes the EU since elements, like effective control and conduct, play a
significant role in each individualised case. In any given scenario, it is important to
acknowledge the responsibility and the form it assumes as it also presupposes a well-
structured response from the actor involved, as to preclude the possibility of liability for
fundamental rights breaches. This research argues that the EU, as an international actor,

bears responsibility, particularly in its external competences.

1.1 The main research question
The central concern of this thesis is to examine the European Union’s responsibility to
protect the rights of irregular migrants in the Mediterranean Sea under EU and

international law.

14 loannis Kalpouzos, Itamar Mann, ‘Banal crimes against humanity: the case of asylum seekers
in Greece’ 2015 Melbourne Journal of International Law, 16 (1).
15 ibid.
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In this light, this research answers the following three research sub-questions:

(1) What are irregular maritime migrants’ rights in the Mediterranean Sea in

international human rights and EU law?

(2) Whatis the EU’s responsibility (i) under the International Law Commission’s Draft

Articles on the Responsibility of International Organizations, and (ii) under EU law?

(3) What is the EU’s responsibility in its external competences towards irregular

maritime migrants in the Mediterranean Sea?

1.2 Structure

This thesis is divided into three studies, namely, (1) The international framework on
protection, its main principles and the rights it protects; (2) The EU’s responsibility as an
actor at the international and EU legal order and (3) The EU’s responsibility in view of its

external policy on migration.

Each study is divided into parts and corresponds to one of the research sub-questions.

1.2.1 The rights of irregular maritime migrants in the Mediterranean within
international human rights and EU law — Study One’

The author explores the meaning of protection in international law and its impact on the
rights of irregular maritime migrants in the Mediterranean to provide some definitional
clarifications. Study One begins with a historical methodological approach to identify
any gaps concerning the 1951 Refugee Convention, which do not respond to recent
global migration challenges triggered by the new drivers of irregular migration, such as

the societal impact of climate change, poverty, or other serious human rights abuses in
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the countries of origin.'® These gaps, perhaps further to the exclusion of drivers of
migration from the existing international legal framework on protection, may have
contributed to the irregular maritime phenomenon of migration. Specific focus is given
to the ‘out of the country’!” criterion stated and the term ‘persecution’ of the 1951

Refugee Convention.

The theoretical analysis of this study is based on natural law, more specifically, the
values of humanity (human dignity), and Fineman’s theory on vulnerability utilised in

the work of Baumgartel.

Study One concerns the content of persecution and the non-refoulement principle while
it provides a clearer understanding of vulnerabilities, as addressed in recent discussions.
Reference is made to the ‘New York Declaration for Refugees and Migrants’ and the
‘Global Compact on Migration’ in order to identify a new category of migrants in
vulnerable situations who need a new form of protection even though they fall outside
the framework of the 1951 Refugee Convention. This is developed within the
presupposition that the contemporary drivers of migration are a sufficient cause to

activate the right to leave any country, even on irregular terms, when the situation is

18 In accordance with the UN, drivers of migration are the factors that lead people to migrate,
voluntarily or involuntarily, permanently, or temporarily, and that perpetuate movement once
it has begun. United Nations, (2017) ‘Addressing drivers of migration, including adverse effects
of climate change, natural disasters and human-made crises, through protection and assistance,
sustainable development, poverty eradication, conflict prevention and resolution’.
Retrieved at: https://www.iom.int/events/addressing-drivers-migration-including-adverse-
effects-climate-change-natural-disasters-and-human-made-crisis-through-protection-and-
assistance-sustainable-development-poverty-eradication-conflict-prevention-and-resolution
Also relevant is the following report which includes testimonies of irregular migrants: Heaven
Crawley, Franck Duvell, Katharine Jones, Dimitris Skleparis, Understanding the dynamics of
migration to Greece and the EU: drivers, decisions, and destinations. (2016) MEDMIG Research
Brief, 2.
17 The ‘out of the country’ criterion is one identified, as a prerequisite of the 1951 Refugee
convention definition. Article 1 (A) (2) — Definition of the term refugee, Convention Relating to
the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189 UNTS 137
(Refugee Convention) Article 33.
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such that it entails taking risks, including unseaworthy irregular journeys. The
chronological research in this first study, includes the Member States’ response in the

years of concern, 2015-2020.

1.2.2 The EU’s responsibility in line with the ARIO and under EU law - Study Two

Identifying the existence of responsibility of the EU as an international organization may
be considered straightforward based on consideration of the two conditions of Article 2
(a) of the ARIO, i.e., the international legal personality and an entity established by a
Treaty. For the EU both requirements are met within the meaning of article 47 TEU.
However, to define the EU’s responsibility is not a straightforward task because the ARIO
identify that such responsibility is based on lex specialis. The provisions of the ARIO are

examined in order to understand the responsibility of international organizations (10s).

Next, the author jumps into the deep end of the EU’s relationship with its Member
States in a shared competence area. Although this relationship in the AFSJ)’s context is
provided as shared in the EU treaties, the responsibility stemming from the
implementation of the CEAS is likely to primarily burden the Member States. To clarify
if this is the case, the judgments of the Court of Justice of the European Union (CJEU)
and the European Court of Human Rights (ECtHR) are indicative. To this end, the author
explores the doctrine of equivalent protection,*® also known as the Bosphorus doctrine
emanating from an ECtHR’s decision,'® to determine whether the EU’s responsibility is
possible under certain conditions. However, Opinion 2/13,%° which upholds the EU’s
autonomy, complicates the claim that the EU’s responsibility is restricted. However, is

this entirely correct? The author turns to the shifting of competences from the Member

18 M. & Co. v. the Federal Republic of Germany, App. No. 13258/87 (ECtHR 09 January 1990).
19 Bosphorus Hava Yollari Turizm v. Ireland, App. No. 45036/98 (ECtHR 30 June 2005).
20 Opinion 2/13 pursuant to Article 218(11) TFEU, ECLI:EU:C:2014:2454.
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States to the EU through the strengthened mandates of the EU agencies in these fields
and questions the corresponding shift in responsibility for these agencies. The role the
EBCG in the AFSJ is explored with this objective in mind.?! The thesis further examines
the principle of non-refoulement with reference to Mungianu and the rulings of the
ECtHR and the CJEU, particularly in the context of the ECHR and the EU Charter,

respectively.

1.2.3 The EU’s responsibility in its external competences — Study Three

As mentioned earlier, the thesis presupposes that the rights of irregular maritime
migrants cannot be delineated solely based on the 1951 Refugee Convention or the
CEAS. The Laws of the Sea should, therefore, be considered since the phenomenon is at
sea, and allows us to understand better which responsibilities correspond to the
Member States and the EU, considering that this is a shared area of competence with
regards to the extraterritorial application of non-refoulement. As in transnational crime,
smuggling has created obligations to states within the international framework
(referring to the Protocol), according to which the EU has also taken steps to limit the

phenomenon (i.e., through the first Action Plan of 2020, which was later renewed). 22

Questions such as the following are raised: Who is responsible for rescue and protection

at sea? What can the EU do to tackle smuggling whilst respecting the principle of non-

21 Reference to EU agencies is limited to EASO (now EUAA) and Frontex (now EBCG), as are
relevant to the procedures followed at sea and on land. Other Agencies also, play a role, such as
Europol, the data base of which could indicate danger regarding security, and thus may be
prevail the entry of a person on the ground of a Member State, or provide some details which
would then be examined from the authorities of a Member State, e.g., if a person applies for
international protection, to decide if that person pose a risk to public order and security.

22 The first Action plan on Migrant smuggling concerned the years 2015-2020 (27.5.2005) which
was later renewed, Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of Regions, A
renewed EU action plan against migrant smuggling (2021-2025), Brussels, 29.9.2021 COM (2021)
591 final.
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refoulement? Is there a new form of individual responsibility born out of this
phenomenon? These questions may indicate the limits of the responsibility of the actors
involved; however, the author sees that the EU’s responsibility with respect to
transnational crime, international criminal law and international maritime law is limited
to non-existent. The author questions whether there is another form of responsibility
that could be assigned to the actors involved since the number of fatalities at sea for
irregular migrants has been considerably high during the years 2015-2020. She then
dives into the domain of international criminal law to find parallels with the laws on
refugee protection. Although attempting to draw the said parallels entailed difficulties
in terms of producing results, particularly considering the complex definition of crimes
against humanity, the author came across an academic term, as a new form of crime,
describing the reception conditions of asylum seekers in Greece, namely banal crimes.
This definition allows her to draw parallels with irregular migration at sea and the actions
of the EBCG.% ‘Banal crimes’ remains a theoretical term used exclusively in academia

and does not constitute a statutorily defined crime.

The author suggests that the EU’s responsibility can be identified within the
externalization of migration policies. Consequently, the author explores the adoption of
international agreements, the EU’s funding, and the links of migration management to
trade and development. If the Union’s responsibility is established — at this point, the
author refers to moral obligation — it is argued that the EU has gained a role as an
international actor responsible for the promotion and protection of human rights
through its competence to sign international agreements with non-EU states in the field

of migration and asylum and by imposing certain conditionalities of human rights. In

B Kalpouzos, Mann, 2025 (n 14).
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placing human rights in its migration management, the EU may contribute towards
accomplishing the objectives of the GCM with reference to its own order. This is likely
to limit to a great degree the fatalities in the Mediterranean and elsewhere. The
contributions of Kalpouzos & Mann, and Fink, are particularly relevant to the research

on a new form of responsibility.

1.3 Thesis originality

This thesis approaches the phenomenon of irregular maritime migration as human-
centred, primarily through the lens of human rights, based on the premise that the
migrants involved come from vulnerable situations. The thesis links the migrants’ right
to leave any country to the new drivers of migration and identifies that the 1951 Refugee
Convention does not fully correspond to the global migration challenges caused by the
drivers of irregular migration as identified in the New York Declaration for Refugees and
Migrants and the discussions leading to the adoption of the Global Compact on
Migration. It identifies outdated terms of the 1951 Refugee Convention contributing to
the existing phenomenon responsible for the unprecedented number of fatalities. The
vulnerabilities of the irregular maritime migrants are encompassed within the term
‘persecution’ and the non-refoulement principle. The thesis’ approach is original as it is
based on research of the travaux preparatoires of the 1951 Refugee Convention and its
predecessor, the 1933 Refugee Convention, in combination with theories on
vulnerability drawn from academia, particularly the contributions of Fineman and
Baumgartel. Their views on vulnerability are important in the identification of the rights
of irregular maritime migrants, some of which fall outside the 1951 Refugee Convention,
irregular migration involving individuals in vulnerable situations is not currently

considered in the framework of human rights as it is not recognised as a legal right. The
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basis of the analysis remains natural law based on the writings of Hugo Grotius and the

liberalism theory, which essentially endorses the natural law values.

The second point of originality concerns the spillover effect of competence, in terms of
responsibility, within the AFSJ, deriving from the integration theory of functionalism,
which, subsequently, triggers the responsibility of the EU when a wrongful act or
omission is committed under the ARIO or a violation of fundamental rights enshrined in
the EU Charter and EU Treaties committed by Frontex as an EU agency. Since the EU is
not itself accountable, due to lex specialis, and further considering that it is not an ECHR
signatory while it retains its autonomy in accordance with Opinion 2/13, the EU agency
Frontex — EBCG is bound in its actions by the EU Charter through its actual conduct.
Therefore, even though Frontex’s mandate (and, to a lesser degree European Union
Agency for Asylum) is strengthened as to its powers, there is no accountability
mechanism, and no Court or other body would find the EU agencies responsible for any
violations of human rights against irregular maritime migrants. Therefore, this research
introduces a hypothetical ground based on a new form of responsibility that could arise
when the gravity caused by the policies developed and measures adopted, which
emanate precisely from the fact that these policies and measures fail to understand the
perspective of those suffering the results of such implementation. This definition of
banal crimes, as addressed in academia by Kalpouzos and Mann, concerning violations
with regards to reception conditions in Greece, could also find application in the future
in terms of individual liability of the border guards and standing corps of the EBCG when
the preconditions of conduct and effective control are satisfied. To support this claim,
the research extends to domains of law such as maritime laws and international crime,

leaving open the possibility of further parallels in the future.
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The third original aspect of the thesis lies with the EU’s role in its external competence
as an international actor. This role could prove beneficial in addressing the drivers of
irregular migration and have an impact on reducing the fatalities in the Mediterranean
and generally in the context of maritime migration. This role lies in the EU’s policies
regarding its external funding and planning within a more comprehensive management
of migration and border controls policy, primarily through the imposition of human
rights conditionalities and the migration-development nexus. The EU’s external
competence in adopting international agreements with non-EU states strengthens its
role and provides a unique opportunity. Thus, the migration-development nexus could
positively impact on non-EU states’ international obligations upon an effective
monitoring mechanism of the EU funding (multiannual financial program and
emergency funding), in addition to other conditionalities in respecting fundamental
rights. The EU’s responsibility for the irregular migrants in the Mediterranean is, thus,
shifting to the extent that international law continues to impact the EU order and the
EU as an international actor. To this regard, the English School theory, from a solidarist

approach, helps us understand how the EU’s role as a global actor in the world order.
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2. METHODOLOGY

2.1 Background of research

The thesis is primarily based on a qualitative research analysis using primary sources of
law, international conventions, EU treaties and primary and secondary legislation. The
analysis involves the study of the International Law Commission’s (ILC) Draft Articles on
the Responsibility of International Organizations (ARIO), the UN Charter, and EU law. In
addition, the research analysis relies on historical archives and academic literature and
identifies derived rights of migrants while exploring the extent of the responsibility of

the actors involved with a focus on the EU’s responsibility as an international law actor.

The research involved regular visits to the United Nations Library at Palais de Nations in
Geneva, the study of the travaux preparatoires of the 1933 and 1951 Refugee
Conventions, other historical archives on migration and asylum, international law, and

recent academic literature.

During the period of my PhD studies, | have participated in several International and
European Conferences, including the United Nations Intergovernmental Conference to
adopt the Global Compact for Safe, Orderly and Regular Migration in 2018; the Cyprus
Consideration for the Convention Against Torture (CAT) at the United Nations in 2019; the
32"d Session of the Universal Periodic Review at the United Nations in 2019; the United
Nations’ Global Forum on Migration and Development in 2018 and 2017 respectively;
the United Nations’ First Meeting of the Forum in 2019; the 109%™ and 108" Session
Council, International Organization for Migration in 2018 and 2017 respectively; the 7t
meeting of the Global Forum on Migration and Development, including the Dialogue on
the Global Compact on Migration, United Nations in 2018. My participation in the above,

has contributed to a broader understanding of the complex issues, including the legal,
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financial, political and social aspects involved in the international spectrum of law and
global politics around the issue of irregular maritime migration internationally and
regionally. Moreover, visits to several museums abroad, including the International Red
Cross and Red Crescent Museum in Geneva, have enhanced my understanding of human
rights, humanitarian law and international criminal law.

The qualitative research provides the opportunity to explore the irregular maritime
phenomenon of migration in the Mediterranean during its peak years 2015-2016 but
also the years that followed up to 2019, known as the ‘EU refugee and migration crisis’.
Although migration is a term that describes a broader concept encompassing variations
of migration, it is the specific phenomenon of irregular maritime migration that forms

the focus of this thesis.

The qualitative research explores the hypothesis of shifting responsibilities from the
Member States to the EU as a supranational entity that has developed into an
organization with a legal personality. The development of the EU, the evolution of its
treaties, and the subsequent impact on the polity’s responsibility is explored within the
EU and international legal frameworks. Two theories are utilized to guide the analysis
and reach our conclusions; the first involves the English school theory, and the second,
the theory of neo-functionalism, developed within the fields of international relations

and EU law, respectively.

In identifying the rights of irregular maritime migrants, protection is primarily examined
in the context of asylum as provided by the 1951 Refugee Convention. However, the
present thesis embraces a wider understanding of protection based on the UN values

and principles, which draws back to the writings in natural law and calls within the most
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recent international discussions regarding global migration, including irregular

migration.

To this end, the author argues in favour of expanding the category of persons in need of
protection from refugees to irregular maritime migrants in vulnerable situations. It
identifies gaps in the international law framework and expands the analysis to several
other domains of law from which it purports to identify both the rights of irregular

maritime migrants and the responsibility of the actors involved.

This thesis does not follow a black letter law, but rather it expands on a descriptive
analysis of the phenomenon and its legal, human, and humanitarian perplexities. The
question concerning the EU’s responsibility is explored accordingly, within the domains
identified to produce rights for irregular maritime migrants in the Mediterranean. On
the other hand, these legal domains may imply a responsibility for the actors involved.
The thesis explores the International Refugee Law, the Protocol on Smuggling, the
International maritime law (the right to rescue, disembark and non-refoulement at sea)
and International Criminal Law, (the possibility of individual criminal responsibility for
border guards and standing corps), as well as the extent of individual responsibility
stemming from a new type of crime, namely ‘banal crimes’ — a term used in literature

but not statutorily acknowledged.

EU law and the external dimension of EU actions as an international actor in the field of
migration become the subject matter of this research at Study Three. This external
dimension opens a possibility on the topic of responsibility since it mainly reduces the
competence and obligations of Member States and shifts it to the EU, via the conduct
and operations of its Agencies, in addition to the international agreements between the

EU and non-EU (third) States.
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2.2 Theories

2.2.1 Natural Law

Study One has a historical evolutionary character and explores the development of the
international framework on protection regarding asylum, its main principles and the
rights it protects. The aim is to understand the concept of protection in order to explore
the extent to which it is applied in the context of irregular maritime migrants’ rights in
the Mediterranean region. This analysis links to natural law and specifically to the
inherent values of humanity, particularly human dignity,>* which, as argued in this
thesis, are not fully respected. This argument is based on two hypotheses: (i) there are
gaps in the international framework on protection, and (ii) there is currently no legal or
definitional acknowledgement of a new category of persons in need of protection under

the existing international and European legal frameworks.

The right to international protection, asylum, is legally formed and developed based on
an international obligation to justice. There have been two international attempts to
codify the right to asylum prior to the adoption of the widely accepted international
instrument following the Second World War. The right to asylum is a historically rooted
concept with no strict limitations regarding movement while it involved rights without
additional border or security restrictions. The central principle to the right of asylum is
the principle of non-refoulement connected to other rights now codified in European
and international instruments. These have been the subject matter of discussions during

the initial attempts of states to develop a refugee framework.

24 Readings on natural law include Hugo Grotius writings. For example, Hugo Grotius, Hugo
Grotius on the law of war and peace (Cambridge University Press 2012); Hugo Grotius, Mare
liberum. (New York: Oxford University Press 1916).

32



The historical paradigm of the irregular maritime journey of Jews, following the Second
World War, in parallel to the recent phenomenon of irregular maritime migrants in the
Mediterranean, indicates that the international framework of rights is jeopardized but
not at the EU level. Moreover, significant gaps are identified from the examination of
the two maritime phenomena concerning the application of the international protection

framework.

The first study outlines that the inherent values of humanity, central to natural law, as
reflected in the writings of Hugo Grotius, constitute the basis of international human
rights and have been the forerunners of European fundamental rights.?> Dignity, as a
prevalent value in natural law and as a general principle of law addressed by the
International Court of Justice, is a guiding principle stated in the preambles of

international instruments and in recent global discussions for migration.

Liberalism, an international relations theory which will be discussed below, endorses
universal rights and is based on natural law principles. This is important in assessing the
responsibility of the EU and the Member States regarding the obligations that arise in
the context of migrants at sea. Natural law, with a focus on Hugo Grotius, provides a
useful approach to questions concerning protection while the parallel analysis of
irregular migration at sea reveals the political complexities involved in these

phenomena.

% For the purposes of this Research, reference to natural law, is about the theory developed by
Hugo Grotius, although there are other natural law theorists, the preference of this research
remains H. Grotius.

33



With reference to Hugo Grotius, his writings and contribution to intellectual thought in
general, the social contract theory,?® is further explored, which refers to the sovereign’s
power and the efforts to balance the moral origins of the principles that would make
that sovereign power just and legitimate.?” It includes the principles of freedom and
equality which are expressed through two principal elements: (i) the state of nature as
a pre-political situation where all individuals are equal and, (ii) the original position
which is driven by self-interest, whereas the welfare of citizens depends on the
conditions of the social contract with respect for the principles of others.?® Therefore,
the social contract theory builds on the principles of justice and legitimacy, whereby
States replace citizens as the parties to their social contract.?® It has been argued that
Grotius theorized a multifaceted system of rights by setting forth the basic traits of
human nature based on the concepts of justice and freedom and at the same time has
established that human affairs are to be developed universally on the grounds of

morality.3°

Natural law describes a type of rights between the Divine Law and the Law of Nations.
Grotius (1583—1645), considered self-interest or selfishness as an obstacle to the law of
human nature, distinguishing it from the law of physics or the law of the universe.3!
Grotius considered self-interest or selfishness as an obstacle to the law of human nature,
which was inherently connected to the Divine Law of God’s will. The natural law theorist,

had been greatly influenced by Europe’s chaos at the time, leading him to distinguish

%6 Romain Girard, Hugo Grotius — Natural Law and Social Contract Theory (1631). History
Research Dissertation 2014, 5, 20-21.
27 Jason Neidleman, The social contract theory in a global context, E-International Relations
Publishing 2012.
2 jbid.
2 ibid.
30 Girard, 2014 (n 26).
31 ibid 25-26.
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between just and unjust wars, the latter of which was based on the laws of nature. The
natural law concept is rooted to the idea that individuals hold rights and duties under
an international right, which gives rise to the laws of nations. More specifically, moral
and legal obligations apply to all states and function as the basis of international society.
This is what the Grotian tradition holds, namely that international politics take place

within the international society.3?

Grotius supported that while States hold rights and duties at the international society
level, individuals hold rights and duties under an international right. Such a position from
the father of natural law can be applied to two of the main arguments of this thesis.
Firstly, to the argument of individual responsibility as a new form of responsibility that
may arise for Frontex border guards and standing corps. Secondly, it can be applied to
the relationship of refugee law with international criminal law, while it can further be
applied to the natural rights of a new category of persons in need of protection by States,
namely irregular maritime migrants in vulnerable situations. Individuals have an
obligation before the law, however, in the phenomenon of irregular migration, it would
be unjust or not in accordance with the law of nature to leave humans adrift without
the protection of the international order. The Grotian theory can thus help us explain
and analyse the applicability of human rights in terms of protection for irregular
maritime migrants and the responsibility of the EU stemming from its obligations to

respect and promote human rights based on its internal and external competences.

The first study focuses on international law, which, on a theoretical level, is understood

as ‘a mode of the self-constituting of society, namely the international society of the

32 Hedley Bull, The Anarchical Society: A study of Order in World Politics. (Red Globe Press, 4t
ed., 2012) 23.
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whole human race, the society of all societies’.3® National legal systems are part of the
international legal system and international law has developed as customary law
through the experience of self-ordering and legislative form through treaties.3* Further,

the international legal system has a direct relationship to international customary law.3>

The historical description of the concept of protection and the assumptions explored
through the new category of vulnerable migrants are based on natural law. Before
exploring the extent to which a complex system of protection has effectively developed
(or not) by states and by international organizations, like the EU, rights need to be

defined.

Accordingly, traditional natural law refers to a body of immutable rules superior to
positive law and it is considered as the ideal law because it consists of the highest
principles of morality towards humanity.3® It is also an absolute law while not the result
of any convention and has provided the basis of international law3” and the subject of

study for several natural law theorists who have explored its development.3®

33 Philip Allott, ‘The concept of international law’ (1999) European Journal of International
Law 10(1), 31-50.

3 ibid Also, according to Allot, ‘law is a universalizing system, re-conceiving the infinite
particularity of human willing and acting, in the light of the common interest of society’, 32.

% ibid 44.

36 A.G. Chloros, ‘What is Natural Law?’ (1958) The Modern Law Review, 21(6), 609-622, 609

37 ibid Natural law was also known to ancient Greek philosophers, elaborated by Plato and
Aristotle, while in its rationalistic sense, it provided the basis for jus gentium.

It is also reported that, natural law became universally accepted in the 17" and 18™" centuries.,
ibid 610.

Another source, reports that the ancient precursors to natural law appealed to nature (physis)
as to positive law (nomos). Plato argued that natural justice exists in the properly ordered souls
and city-state; Aristotle distinguished legally just from naturally just actions. Cicero in De Re
Publica argued that natural law provides universal moral principles obliging not only Roman
citizens but all human beings, etc. Stephen Pope, ‘Reason and natural law’ in Gilbert Meilaender
& William Werpehowski (eds) The Oxford Handbook of Theological Ethics (OUP 2005) 149-150
% Classical natural law theory of Thomas Aquinas focuses on natural law moral and legal
theories. Neo-naturalism is the development of classical natural law explored in the work of
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Human rights derive from natural law and its values. Universality and inalienability of
rights have emerged from a normative tradition leading to the development of human
rights as defined in the Universal Declaration of Human Rights (UDHR). The normative
aspect of human rights can be used as the starting point in the construction of a new set

of rights in relation to irregular migration at sea.

2.2.2 Liberalism

While the first study is contextualized primarily within the natural law theory, the
second study adopts an international relations theories’ perspective. It particularly
explores the European Union’s potential responsibility within its own legal order,
followed by an examination on responsibilities that arise from the international legal
order as outlined in the Articles on the Responsibility of International Organizations

drafted by the ILC.

International Relations theories (IR) are constantly evolving and adjusting to new
challenges.3® Accordingly, these are divided into three categories: traditional, middle
ground, and critical.? IR theories play an important role in explaining the interaction
between entities such as states, international, and non-governmental organizations,

during different timeframes and contexts.*!

John Finnis. Lon L. Fuller explores on the procedural naturalism theory and Ronald Dworkin
develops another theory on legal positivism. John Finnis, Natural law and natural rights. (OUP
2011); Ronald Dworkin, ‘Natural law revisited’. (1981) Florida Law Review, 34, 165; L.L. Fuller,
‘Human Purpose and Natural Law’ (1958) Natural Law Forum, 3, 68.
39 Stephen McGlinchey, Rosie Walters, Christian Scheinpflug, International Relations Theory. (E-
International Relations, 2017) 15-76,13.
40 ibid 3.
“ibid 4.
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Traditionally, one of IR’s central theories has been liberalism, identified as a utopian
theory, with a view on peace for all nations.*? The theory is also known as the democratic
peace theory,*® developed by Immanuel Kant, and is based on the idea that as more
states share liberal values, there will be no wars.** Although liberalism has been
characterized as a utopian theory based on universal peace, its normative dimensions
are useful when examining the legal, moral, and normative obligations of international

actors.

In a modern democracy, liberalism is exemplified by the term ‘liberal democracy’ and it
refers to states with free and fair elections, the rule of law and the protection of civil
liberties.*> Based on moral arguments for the right to life and liberty, liberalism
emphasizes the wellbeing of the individual ‘as the fundamental building block of a just
political system’.*® Accordingly, the main concern of liberalism is to construct
institutions in order to protect the freedom of the individual by limiting or restricting, in

a way, the political power over them.

The thesis utilizes the international relations theories of liberalism and the English
school, the latter of which reflects the norms of the liberal European civilization from a

solidarism approach, which will be explored subsequently.*’

42 ibid 5. The other one is realism. The theory was developed following the Second World War,
represented by Thomas Hobbes, who described human beings as living in an orderless state of
nature that he perceived as a war of all against all.

43 Democratic peace theory is reported to be perhaps the strongest contribution liberalism
makes to IR theory because it asserts that democratic states are highly unlikely to go to war with
one other. ibid 23.

“ibid 4.

4 ibid 22.

% ibid 22.

47 A solidarist approach refers to natural law and to the unchanging moral principles. On the
contrary within the same theory, a pluralism approach refers to a low degree of shared norms
and rules. Y. Stivachtis, ‘Introducing the English School in International Relations Theory’ in
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International relations theories contribute to areas such as the global economy, the
environment, human rights, and international trade. Nevertheless, international
relations’ research on protection, and especially on asylum and forced migration, has
been limited.*® All these areas involve questions on the EU’s responsibility as an

international organization, especially in its external competence.

The second study, relies heavily on the theory of liberalism, reiterating the approach
taken in the first study, namely human rights. However, it explores the theory in the
context of international organizations’ operation.With the characteristics of the EU in
mind, the theory of liberalism helps to shed light on any derogations justified by the
relationship of the EU with its Member States and, most importantly, by the EU’s legal
personality as an international organization. This theory purports to explain the

institutions’ support for the rule of law and the protection of civil liberties.*

Generally, liberalism supports the idea that human nature is subject to qualitative
change (for the better), so are the States that engage in cooperation based on common
moral values. They then create a transnational structure which evolves into a
supranational system, to which other States, in the process of democratization
(harmonization to the common values) may enter. Liberalism is built on the same
foundations and norms that purport to restrict the power of states, for example, the war

of aggression.”® In this regard, states collectively or individually, as part of an

Stephen McGlinchey, Rosie Walters, Christian Scheinpflug. (eds) International Relations Theory
(E-International Relations Publishing 2018)
4 Alexander Betts, Gil Loescher, (Eds.) Refugees in international relations (Oxford University
Press 2011).
4 Jeffrey W. Meiser, ‘Introducing Liberalism in International Relations Theory’, in McGlinchey (n
66).
0 ibid 24.
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international organization, i.e., the United Nations, attempt to restrict the power of an

offending State.

There are three interconnected factors for the liberal world order. The first relates to
international law and agreements by international organizations like the United Nations.
The second relates to free trade and capitalism and the work of the World Trade
Organization (WTO), the International Monetary Fund (IMF) and the World Bank. The
third factor involves the international norms which favour international cooperation for

human rights, democracy and the rule of law.>!

Accordingly, the liberalism ideals, inspired by the ideas of John Locke,>? are embraced in
this thesis as they are based on a moral argument for the respect of the rule of law and
the protection of liberties such as the right to life and liberty for individuals.>® At the
international level, those ideals are achieved when the power of States (governments)
is limited and transferred to international-level institutions and organizations, which
impose sanctions on States who violate international agreements.>* More specifically,
liberal scholarship focuses on how international organizations assist states in
overcoming any desire to escape from international obligations and this is achieved
when states cooperate and trust one another while safeguarding human rights,

democracy, and the rule of law.>>

1 ibid
%2 John Locke, (1967). Locke: Two treatises of government. Book Il, Chapter Two, ‘On the State
of Nature’, Abstract (Lonang Institute) retrieved at: https://lonang.com/library/reference/locke-
two-treatises-government/loc-202/
> D. Gold & S. McGlinchey (2017). International Relations Theory. International Relations, 46-
56.
>4 Meiser, ‘Introducing Liberalism in International Relations Theory’, (n 49)
% Alexander Dugin, ‘A review of the basic theories of International Relations. Part 2/,
Geopolitica.ru 2019, Retrieved at: https://www.geopolitica.ru/en/1296-a-review-of-the-basic-
theories-of-international-relations-part-2.html
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Neoliberalism®® is relevant in this research in terms of accepting international values
that are normative in nature. According to Meiser on the theory of neoliberalism, the
European Union, the ECtHR, and the Court of Justice are a ‘prototype of the future world
order where certain emergent entities will have authority beyond the national level (and
the) functions of the states will gradually decrease until they finally be abolished’.>”
Meiser has stated that at the international level, institutions and organizations limit the
power of states by fostering cooperation to reduce excessive power that violates
international agreements.”® Although liberalism provides a decent framework to
understand questions concerning human rights and the responsibilities held by the
various actors involved, it remains quite theoretical. Consequently, although the theory
coincides with arguments in favour of the responsibility for involved actors, especially
when there is a breach of an international obligation, it does not provide clear
methodological guidelines to clearly understand the complexities regarding protection
at sea. Consequently, liberalism is complemented by (i) functionalism — a European
integration theory —, and (ii) the English School theory (analysed below 2.2.4).
Consequently, even though liberalism supports responsibility on behalf of international
actors, especially in situations where a breach of international obligation is observed, it
must be supplemented by other IR theories. This is necessary to understand the shift in

responsibility from Member States to the EU and further to the EU agencies.

%6 Neoliberals, whose work is studied for this research, include M. Doyle and his work on the
World of Politics: Michael W. Doyle, ‘Liberalism and world politics’ (1986) American political
science review, 80(4), 1151-1169. Also, J. Rosenau and his work on how international relation
theorists use liberal principles to explain world politics: James Rosenau, Thinking Theory
Thoroughly: Coherent Approaches to an Incoherent World (Routledge 1999). Also, Joseph S. Nye,
‘Neorealism and neoliberalism’ 1988 World Politics, 40(2), 235-251. Nye explains the balance of
power behaviour by States is predicted by the structure of the international system.
57 Meiser (n 49).
*8 ibid 27.
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2.2.3 Functionalism And Neofunctionalism

Following the analysis concerning the EU’s responsibility in accordance with its own legal
order and as derived from ARIO, the provision on lex specialis concerning the special
relationship of the EU with its Member States prompts an examination of the impact of
international law on the EU legal order. To this effect, examining the integration
theories, such as functionalism, and English school theory are deemed necessary. As we
will see further, functionalism supports the argument that the EU’s responsibility arises
through its agencies. Neofunctionalism, as the continuance of functionalism in the
evolution of European integration theory, helps address new or build on future insights

in areas of currently shared competences between the EU and its Member States.

Functionalism can be used to explain the relationship between the EU and its Member
States and how power and politics are spread. From this analysis, it becomes evident
that the shared competence area to which asylum and migration belong, consists of
legal acts and principles that need to be analysed to identify a potential responsibility of

the EU or the Member States.

Neo-functionalism was born out of the supranational character of governments
responding to European integration.>® Haas, who has developed this theory referred to
the functional ‘spillover’ from the economical to the political fields to achieve

community integration.®® This theory reflects a dynamic process of development from

%9 Organization for European Economic Cooperation, 1948-1960, later renamed Organization for
Economic Cooperation and Development (OECD). Ernst Haas, The uniting of Europe: political,
social and economic forces 1950-1957, (University of Notre Dame Press 1958) Chapter: New
Forms of intergovernmental Co-operation, 521-527.

0 Haas, (1958) ibid; Ernst Haas, ‘International integration: The European and the universal
process’ (1961) International Organization, 15(3), 366-392. Also, Ernst Haas, ‘Regionalism,
functionalism, and universal international organization’. (1956) World Politics, 8(2), 238-263.
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an inter-governmental to a supranational level.?! Functionalism is considered a theory
that explains the relationship between the organization and its member states, the

attributing and implied powers, and their normative dimension.®2

The spillover effect is relevant in the context of EU and responsibilities that extend from
the state to an entity with a supranational character, thus contributing to social

expectations and behaviour changes that affect policymaking at the supranational level.

The present thesis relies on neo-functionalism to argue that integration in the fields of
migration and asylum, as provided by the EU Treaties, has a spillover effect thus
extending the Member States’ responsibilities towards the EU. This is attributed to the
development of the EU’s legal personality,®® arguably extending to its agencies’
operation within the AFSJ. The extent to which the EU has a responsibility to protect the
rights of irregular migrants in the Mediterranean, within its own legal order, is explored
with reference to the Union’s particular competences, as amended by the Treaties, the
general principles of law, and the rights of persons seeking international protection as

established in the EU treaties and the Charter of Fundamental Rights.

Neofunctionalism mainly supports an entity’s ability to spillover competences from
Member States. This theory helps identify possible shifts primarily to competences and
then in terms of responsibility. The extent of the EU’s responsibility is assumed from the
competences of the EU in accordance with the EU Treaties and its relationship with its

Member States, as well as the effect of international law on European law.

®1 Alec Stone Sweet, Wayne Sandholtz, ‘European integration and supranational governance’
(1997) Journal of European Public Policy, 4(3), 297-317, 300-301.
62 Klabbers, J. An introduction to international organizations law. (Cambridge University Press,
3" edition, 2015) 33. It is also argued that functionalism has an explanatory power, however, it
suffers from serious problems, as it is biased in favour of international organizations.
83 Article 47 TEU
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It has been suggested that when an international organization fails to meet its legal
obligations, there is no certainty as to what consequences may follow in terms of its
responsibility since there is no certainty as to its implied powers.®* Nonetheless, it is
pointed out that the dynamic relationship between the organization and its Member
States is what gave rise to functionalism. Accordingly, the international organization
exists to delegate functions to its Member States, and the law has largely been
developed within a functionalist framework.®® In this research, the development of the
EU as an international organization with external competences can create the same
spillover of these competences, thus extending responsibilities beyond the Member
States. The spillover of Member States’ competences to the supranational entity, which
has evolved into an international organization and which in turn shares those
competences according to its own treaties, which by the functioning of the EU agencies,
is transfered over the international organization (supranational entity). Through the
spillover of the competences regarding the EU agencies, what has been achieved is
spillover in responsibilities when explored through the EU’s external dimension
capacities. In order to explore the EU’s externalization of migration and what this means
in terms of competences and responsibilities and to provide new insights on irregular

migration, the thesis examines the chronological developments from Tampere onwards.

The research proceeds to examine the rule of law and conditionality principles in the
EU’s external action and policies. Further, it explores the possible impact of migration —
development nexus on the human rights of migrants. It further examines the

conditionality and the EU global strategy in its external foreign and security policy.

54 Klabbers, (2015) (n 62).
8 Klabbers, (2015) ibid 3.
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Consequently, the thesis, examines the external migration policy, the legal mandate and
action of the EU’s agencies and what these mean in terms of responsibility. It explores
any shift of responsibility towards the EU agencies and, subsequently, to the EU, and the

extent to which this could be possible.

We begin by exploring the complexity of irregular maritime migration which involves
several legal domains, such as the international and European law on migration, the
legal framework on security and border controls, international maritime law,
transnational criminal law (smuggling), international criminal law (for potential
individual responsibility in the form of ‘banal crimes’ instead of any international
crimes). In parallel, the international obligations of nations are explored in relation to

migration and protection, regarding the development of the EU’s external policy.

The thesis also explores whether any new legal pathways could be a solution to the
phenomenon of irregular maritime migration in the Mediterranean. For the external
policy of the EU, the English School theory provides further guidance on the more
practical research questions regarding the extent of the EU’s responsibility in
international law. It builds on the EU’s external competences, the power over the EU
agencies and the assumed responsibility that the EU should have to comply with the
international framework by acting within its regional (equivalent, or not) framework.
The English School theory, as we will see, provides a global approach towards the rights
of irregular maritime migrants and regulating the responsibility for all actors involved,

especially through its external policy and conduct.
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2.2.4 The English School Theory
The ideas of liberalism are supplemented by the international relations theory, namely
the English School theory, which provides a completed theory on how those liberal ideas

work on an international and regional level. 6

The English School theory adopts a solidarism approach®’ in order to explain the EU’s
position in the international legal order, through states’ political relations. In brief, the
English School in IR explains how the international system shares the same values with
international society but not with the world society. These are the three concepts upon

which the theory is built: international system, international society and world society.%8

Specifically, the international system refers to States that have a contract between them
and influence each other’s decisions to act in uniformity and eventually achieve peaceful
relations.®? In terms of the EU, international system is an important concept in terms of
integration. International society refers to like-minded States which share the same

values, rules and institutions. It is about the institutionalization of States with mutual

® Yannis A. Stivachtis, ‘The English School and the concept of “empire”: theoretical and
practical/political implications’ 2013 Global Discourse, 3(1), 129-135; Yannis Stivachtis, ‘The
English School’, in Stephen McGlinchey, Rosie Walters and Christian Scheinpflug (edts)
International Relations Theory (International RelationsPublishing 2017) 28-35; Tim Dunne, ‘The
English School’ in Christian Reus-Smit & Duncan Snidal (edts) The Oxford Handbook of Political
Science (Oxford University Press 2010). Also, Dunne, Inventing International Society, A History
of the English School (McMillan Press 1998).
67 Stivachtis (2017) ibid
® Barry Buzan, B. (2014). An introduction to the English school of international relations: The
societal approach (John Wiley & Sons 2014); Also see Martin Griffiths (ed) International relations
theory for the twenty-first century: An introduction (Routledge 2007) 75-87
89 Stivachtis (n 66); It is also reported that the international system is about power politics among
states, represented by the rationalist approach of Hobbes and Machiavelli. Buzan (2014) ibid.
Also, according to Bull (2012) (n 32) the international system is formed where there is interaction
of States and by contrast, ‘a society of States (or international society) exists when a group of
states, conscious of certain common interests and common values, form a society in the sense
that they conceive themselves to be bound by a common set of rules in their relations with one
another, and share in the working of common situations’. Griffiths (2007) (n 68) 80
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interest and identity which share the same norms, rules and institutions.”® World society
refers to the greater society of all humankind, which place human beings, rather than
States, at its centre.”! It has been suggested that the world society is the degree of
interaction which links all parts of the human community to one another and that the
basic value that links the world society is human rights.”? It has also been argued that
the world society should be understood as encompassing the transnational interactions
across state borders and in such a way it is co-dependent on international society since

those interactions are regulated by States.”?

Nevertheless, it has been argued that the position of world society, although based on
a normative political theory that neither rests on States nor individuals, parallels with
transnationalism.” It has been explained that the main idea is that States exist in an
international society which shapes and is shaped by their own social contract.”> The
distinction between the first two concepts, international system and international
society, are necessary to understand the pattern of relations between States and a

group of States.”®

In this sense, and while exploring the EU’s development as an international actor, the
English school theory seeks to focus on the practice. Further analysis concerns the

relationship of the EU with its Member States and the development of a shared practice

70 Buzan (2014) (n 68).
"Libid; Also, refers to Kant’s, revolutionism as one form of universalist cosmopolitanism.
72 Referring to Hedley Bull’s definition of world society (n 32). Griffiths, (2007) (n 68) 81.
3 ibid 83.
74 Buzan (2014) (n 68)
75 ibid.
76 Stivachtis, (2017) (n 66).
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of competences towards a shift to the EU in terms of responsibility that derives from the

conduct of the EU agencies.

According to the English school theory, the EU Member States reflect an international
society. The EU’s relations with non-EU countries reflect a broader international system.
In relation to international societies, solidarism refers to types of international societies
which share common norms, rules and institutions, like the EU, with the goal to reduce
the tension between the imperatives of States and humankind. The theory, therefore,
adheres to natural law. Accordingly, solidarism represents the development of
coexistence and cooperation to shared projects within sustainable justice.”” The United
Nations, World Bank and World Trade Organization, as institutions are represented by

solidarism.”®

The English school theory had not attracted the idea of regional international societies
until recently. In the author’s understanding, this was because the regional
organizations had not developed into international organizations, like the EU post-
Lisbon. However, with the development of the EU, the English School’s theory is more
comprehensible if one argues that the powers and responsibilities of the EU spillover
from the States to the supranational entity. Consequently, as an international
organization, the EU acts in its external capacity as an international actor. Thus, the
world order which is the third component of the English School theory is materialized if
one considers that the EU needs to develop and implement policies through its Agencies
that promote respect and sustain international obligations of States. The latter helps us

identify the EU’s responsibility. Therefore, for the current purposes, the EU is considered

77 Buzan (2014) (n 68) 16.
8 ibid.
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a solidarist regional international organization with legal personality, according to its

own legal order, and a subject in international law from which responsibility arises.

Moreover, this theory supports that, given time, the integration process which resulted
in supranational institutions with legal powers creates a world society that underpins
the EU international society. In terms of human rights (obligation to justice), this means
that the EU needs to adjust to the new realities of the world society. This theory also
helps us understand the external dimension of the EU as an actor in the areas of

migration and asylum.

While liberalism supports that unaccountable violent power by states exerted on
individuals must be restrained through institutions and norms, the English School theory
explains how international order functions. As part of liberalism, the English School
theory, which can be situated within the middle ground theories, is built, as mentioned
earlier, on three concepts; the international system, the international society, and the

world society.”®

As already explained, Bull defined the international system as a contract between one
or more like-minded states that function as a whole and are bound by common rules
that guide their relationship and the workings of their common institutions.® This is
defined as the international society, which is about the creation of shared normes, rules,
and institutions. The final concept is that of world society, referring to individual human

beings as the ultimate unit of the international society.®! It has been argued that Bull’s,

9 Robert W. Murray, (ed.) System, society and the world: Exploring the English School of
international relations. (E-International Relations Publishing 2015).
8 McGlinchey, Walters, Scheinpflug (2017) (n 66).
8 ibid.
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emphasis on international society favors the Grotian tradition.®? Similarly, it has also
been argued that an international system may involve more than one international
society whereby states recognize that they are bound by common rules, for example
international law, and maintain the workings of common institutions.®3 However, the
argument continues that international society is more than these institutions and
involves shared interests, values, and identity.®* Finally, it is argued that world society

puts the global population (individuals) at the centre of any analysis of states’ relations.

Historically, the new international society was created following the First World War by
establishing the League of Nations and developed into the United Nations in 1945.8°
Solidarism, as one of the forms of the English school,® refers to types of the
international society that share common norms, rules, and institutions. Solidarists
debate on questions favouring natural law, which concerns the rights and inherent and
universal values understood through human reason.?’ As the entire theory was inspired
by Grotius, Bull suggested that Grotians are solidarists and that ‘the main assumption is
the existence or potential for solidarity among states comprising of an international
society with respect to the enforcement of the law’.28 Arguably, the Grotian approach

describes international politics as a society of states or as an international society.%°

Meanwhile, the end of the Second World War also marked the beginning of forming a

regional international system, namely the European Communities, initially between six

82 Balkan Devlen, Patrick James, Ozgiir Ozdamar, ‘The English School, international relations, and
progress’ (2005) International Studies Review, 7(2), 171-197, 182.
8 jbid 183.
8 ibid.
& ibid 30.
8 The other one is pluralism which refers to societies with relatively low degree of shared norms.
8 ibid 31.
8 Devlen, James, Ozdamar (2005) (n 82).
8 McGlinchey, Walters, Scheinpflug (2017) (n 66) 175.
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states. It is argued that as time progressed, the integration process gained momentum
and resulted in supranational institutions, laws, and policies, which led to an EU world
society.”® The process of EU enlargement reflects the English School theory and the
solidarist approach in the sense that the membership criteria, both economic and

political, create a thick regional international society.

Other elements within the European order further indicate the thick international
society. The external dimension of the EU and its competences seem to fall within this
notion. It is argued that some elements apply beyond the EU boundaries in three ways:
(i) states located at the EU borders are encouraged to adapt to norms and practices
compatible with those of the Member States; (ii) through the development of financial
assistance by meeting certain criteria and conditions; and (iii) through trade and
partnerships that must fulfil certain norms, rules, and practices which are part of the

Union’s trade policy.*!

It has also been argued that the English School theory can deal with both the analytical
and normative aspects of globalization, through the regional developments of the EU.*?
Accordingly, it has been stated that ‘[...]JEnglish school theory can handle the idea of a
shift from [the] balance of power and war to market multilateralism as the dominant
institutions of international society, and it provides an ideal framework for examining

questions of intervention, whether on human rights or other grounds’.®® Therefore, it

% ibid 32.
1ibid 34.
2 Devlen, James, Ozdamar, (2005) (n 82) 172.
% ibid 172; Abstract from Barry Buzan, ‘From international to world society? English school
theory and the social structure of globalisation’ (2004) Cambridge Studies in International
Relations 1 (95).
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provides a roadmap for the EU to meet its international obligations through its external

powers.
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3. STUDY ONE: INTERNATIONAL FRAMEWORK ON PROTECTION, ITS MAIN

PRINCIPLES AND THE RIGHTS IT PROTECTS

Part 1 — THE THEORETICAL ANALYSIS ON INTERNATIONAL PROTECTION: ASSESSING

THE PAST

3.1.1 Introduction

Irregular migration in the Mediterranean is a phenomenon that entails a high-risk life
journey undertaken by migrants who consent to smuggling in order to undertake
journeys without the permission of states but with the assistance of organized networks
of smugglers. Such transports have both hidden and obvious dangers associated with
the consequences of smuggling®® and the high fatal risk undertaken, considering, for
example, the adverse weather conditions or the unseaworthy vessels used for
transportation. ®> Unfortunately, the irregular journeys have resulted in thousands of
fatalities and continue to do so. There are also risks of exploitation and abuse, including
sexual abuse, especially of women and children as well as violence and trafficking in
persons. Irregular maritime migrants embark on life-threatening journeys hoping to
successfully request international protection from other states, often forcing them to

undertake dangerous journeys to escape persecution and human rights abuses.

Although the legal framework may seem to be providing a basic form of protection to
those seeking international protection, at the same time its practical implementation
has proved to be inadequate as states have not yet managed to implement an effective

common approach to asylum and to truly respect the principle of solidarity. The failure

% The term ‘irregular maritime migrants’ is adopted as the general term used throughout the
thesis as it best represents its objectives and aims. Please see section 1. Intoduction.
% Please see section 5.1.3
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of the current asylum system is evident by the fact that no legal routes are available to

persons seeking international protection thus forcing them to travel irregularly.

The first study of this thesis is concerned with the legal framework of international
protection, i.e., asylum, its roots, values, and development (if any) since the adoption of
the 1951 Refugee Convention and its 1967 related Protocol.®® The first study will
proceed with a historical analysis concerning protection with emphasis on the principle
of non-refoulement.®” The aim is to identify whether all migratory movements are
included in the migration-protection sphere and, if not, to examine the reasons for the
exclusion of some categories of irregular migrants. Questions such as What are the
rights of irregular maritime migrants in terms of protection? and, importantly, what is
the content of protection in terms of asylum? will be explored below. It is assumed that
the scope of protection has a broader meaning and application than what is

implemented by states when implementing their international and EU law obligations.

This research focuses on the development of protection and its evolution with reference
to its statutory elements. Importantly, we will review the exclusion of migrants in
vulnerable situations®® from the framework of the 1951 Refugee Convention. The
argument put forward here is that this category of migrants, namely irregular maritime

migrants in vulnerable situations, are entitled to protection. This argument is based on

% UN High Commissioner for Refugees (UNHCR), ‘The 1951 Convention Relating to the Status of
Refugees and its 1967 Protocol’, September 2011.
97 Reference to the principle of non-refoulement follows in the historical description of
protection.
% The term ‘migrants in vulnerable situations’ was used in the discussions at the United Nations
prior to the adoption of the Global Compact on Safe, Orderly and Regular Migration, to which |
had attended as a national delegate. UN Migration Agency, International Dialogue on Migration,
‘Understanding migrant vulnerabilities: A solution-based approach towards a global compact
that reduces vulnerabilities and empowers migrants, Background Paper’, 18-19 July 2017, Palais
de Nations Geneva.
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the norms and principles of the UN, primarily used to address the statutory content of
asylum.”® The recent global efforts to address safe, orderly, and regular migration®
provide new hope for the management of irregular migration, particularly regarding the
rights of people who would otherwise be left outside the scope of international

protection.

3.1.2 International Committee of the Red Cross 1921 as the initiator of protection
based on an international obligation to justice

Migratory movements in the 20™ century did not encounter border controls or
restrictions for people’s settlement in other countries.'%? Primary efforts to collectively
categorize migrants as refugees and decide upon their rights arose because of the wars
within the European continent. In 1921, the human necessity of escaping wars and
preserving life urged the International Committee of the Red Cross (ICRC) to become the
initiator of the international protection system. An initiative of the ICRC, based on an
obligation to justice, prompted the whole system of international protection to be

formed.%%? In 1921, an initiative by the Joint Committee of the ICRC and the League of

% The main research on the content of protection was carried out at the United Nations Geneva
Library. Focus is placed on the value of dignity.

100 UN Global Compact on Safe, Orderly and Regular Migration, UNGA Res 73/195 (11 January
2019) UN Doc A/RES/73/195.

101 1t is reported that until the First World War, it was possible to travel to many countries
without even possessing a passport. In the aftermath of the war, instruments were developed
in order to deal with the number of people forcibly displaced. William Alley, What is a Refugee?
(Oxford University Press 2016) 17

102 The President of the International Committee of the Red Cross, Mr. Gustave Ador, in a
telegraph sent to the Council of the League of Nations on 20" February 1921, wrote: ‘In begging
you to be good enough to discuss at your present meeting the possible appointment of a League
of Nations Commissioner for the Russian refugees, the International Committee is well aware
that it is not so much a humanitarian duty which calls for the generous activities. Of the League
of Nations as an obligation of international justice. The eight hundred thousand Russian refugees
scattered throughout Europe without legal protection or representation. All the organizations
already at work would be glad to put forth fresh efforts under the general supervision of a
Commissioner appointed by the League of Nations, the only supernational political authority
capable of solving a problem beyond the power of exclusively humanitarian organizations’.
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Red Cross Societies, calling for a conference involving the principal organizations
concerned led to the appointment of Dr. Fridtjof Nansen as a High Commissioner on
September 15t of that year.1%® Nansen’s task involved developing repatriation plans and
defining the legal status of refugees, organizing their dispersal from congested parts to
places where employment was possible.®* On behalf of the Russian refugees, an appeal
to the Council of the League of Nations in 1921 was positively accepted on the basis of
an international obligation of justice. The High Commissioner for Refugees Office was
established in order to work on matters of legal status, repatriation and co-ordination

of externally financed relief operations.0°

Following the First World War, nearly two million refugees were reportedly moved
throughout Europe and Asia, most of whom lacked legal status and nationality. It was
under those circumstances that the League of Nations first addressed the problem of
protection. The initial attempt to define refugees unfolded between 1922-1926 and

concerned the issuance of identity certificates of Russian and Armenian refugees. In

League of Nations, Official Journal, March-April 1921, 227.
https://heinonline.org/HOL/Page?handle=hein.journals/leagon2&id=1&size=2&collection=jour
nals&index=journals/leagon Also see, James Hathaway, ‘The Evolution of Refugee Status in
International Law: 1920—1950’ (1984) International & Comparative Law Quarterly, 33(2), 348-
380, 351
103 Gilbert Jaeger, ‘On the history of the international protection of refugees’ (2001) Revue
Internationale de la Croix-Rouge/International Review of the Red Cross, 83(843), 727-738, 728
Also, see Hathaway, ‘The Evolution of Refugee Status in International Law’, ibid.
104 United Nations, Refugees, Background Paper No.78, ST/DPI/SER.A/78, 29 December 1953, 2.
195 During the period of the League of Nations (1921-1946) the High Commissioner for Refugees
was assisted in its tasks to provide international protection by the offices of the Nansen
International Office for Refugees, the Office of the High Commissioner for Refugees from
Germany, the Office of the High Commissioner of the League of Nations for Refugees and the
Intergovernmental Committee on Refugees. Jaeger (2001), (n 103) 729.
106 United Nations, Refugees, Background Paper No.78, ST/DPI/SER.A/78, 29 December 1953, 2
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1928, the Arrangement Relating to the Legal Status of Russian and Armenian Refugees

was adopted.t0”

In relation to the Russian refugees following the Russian Revolution, it is estimated that
one and a half million people fled Russia due to famine, destruction, suffering, and
political convictions.'% In accordance with the Agreement, Russian refugees who wished
to migrate to a country other than the country of first reception were issued an
international travel document, commonly known as the Nansen Passport. The Nansen

passports represent the first identity certificates of refugees.'®®

The same protection applied to the Armenian people, further to mass deportations,
indiscriminate killings, and a mass exodus to other countries during 1921-1922, upon
issuing emergency certificates by the Office of the High Commissioner. The Office of the
High Commissioner, at the time, estimated that there were 320,000 Armenians in need
of identity certificates.!'° The first definitions of a ‘refugee’ were drafted by the High
Commissioner for purposes of issuing certificates, upon a collective right to protection,
initially for Russian and Armenian Refugees, followed by Assyrian, Assyro-Chaldean

origin, and Turkish refugees in 1928111

107 League of Nations, ‘Arrangement Relating to the Legal Status of Russian and Armenian
Refugees’, 30 June 1928, League of Nations Treaty Series, Vol. LXXXIX, No. 2005.

108 Hathaway (1984) (n 102) 350-351

109 United Nations, Refugees, Background Paper No.78, ST/DPI/SER.A/78, 29 December 1953, 2
para 1.

110 Hathaway (1984) (n 102) 352.

111 Russian refugee: ‘Any person of Russian origin who does not enjoy the protection of the
Government of the Union of Soviet Socialist Republics and who has not acquired any other
nationality’.

Armenian refugee: ‘Any person of Armenian origin, formerly a subject of the Ottoman Empire,
who does not enjoy the protection of the Government of the Turkish Republic and who has not
acquired any other nationality’.

Assyrian, Assyro-Chaldaean and assimilated refugee: ‘Any person of Assyrian or Assyro-
Chaldaean origin, and by assimilation any other person of Syrian or Kurdish origin, who does not

57



The vulnerability of persons triggered by wars, involves the initial obligation to justice.
This means that persecution itself, which is one of the main elements of the current
international framework on protection (discussed later) was not a prerequisite to the
initial decisions to offer protection to refugees. Protection was offered collectively, not
individually, but for nations suffering from due aggression, wars, and internal conflicts.
It will be seen later that some of the reasons identified within these early definitions are
nowadays conceived as drivers of irregular migration, although they do not qualify
persons to receive international protection. For example, irregular migrants travelling
due to, among others, famine, exhaustion, and human rights abuses, may no longer fall
within the meaning of protection. The high number of persons in need remains
significant, which in the early days of the establishment of the High Commissioners
Office concerned thousands of people. Protection referred to passports and emergency
travel documents with states’ assistance to offer good employment opportunities to

vulnerable refugees.

3.1.3 Review of the International and European Perceptions on Migration and Asylum
Before exploring the historical analysis on protection, some general considerations on
migration indicate some characteristics concerning the perception of migration and its
limits especially in relation to the aspect of irregularity.’!? Migration is a global
phenomenon of the past and the future which is greatly implicated with human rights

particularly considering that Article 14 UDHR that ‘Everyone has the right to seek and to

enjoy the protection of the State to which he previously belonged and who has not acquired or
does not possess another nationality’.
Turkish refugee: ‘Any person of Turkish origin, previously a subject of the Ottoman Empire, who
under the terms of the Protocol of Lausanne of July 24, 1923, does not enjoy the protection of
the Turkish Republic and who has not acquired another nationality’.
111 Hathaway (1984) (n 102) 353, 356-357.
112 The general considerations that follow would benefit the reader later.
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enjoy in other countries asylum from persecution’. However, national migration systems
impose several limits on the exercise of this right, leading to unauthorized journeys that
are considered irregular or, often referred to at the national level as ‘illegal’. *'3 From
the UN’s perspective, in today’s international system, migration is understood as a
megatrend of an unprecedented level of human mobility.’* Generally, the phenomenon
of migration is the cross-border movement of people with different protection
profiles,'*> including, but not limited to, refugees.'’® Apart from the right to request
asylum and leave or re-enter one’s country of origin, migration further involves the
freedom of movement and the right to reside.'*” From this point of view, there is a
definite nexus between migration and human rights.’*® However, as a general
observation, the irregular maritime migrants’ protection rights are neither automatically

recognized nor immediately identified by States.'*®

113 Although migration is not identified as a human right, this thesis approaches migration as a
human right and defends that because of the articles 13 and 14 of the Universal Declaration of
Human Rights, (UDHR). It was the case recently, that Hungary did not accept migration to be a
human right or that it derives from the UDHR. That position, amongst other concerns, led
Hungary to be one of the EU Member States that did not sign the Global Compact on Migration.
Discussions on the matter were withheld during International the Organization for Migration’s
108™ Session of the Council, to which | have attended as a national expert and delegate on 27—
30 November 2018, Geneva.
14 UN Migration Agency, International Dialogue on Migration, ‘Understanding migrant
vulnerabilities: A solution-based approach towards a global compact that reduces vulnerabilities
and empowers migrants, Background Paper’, 18-19 July 2017, Palais de Nations Geneva.
115 UN Office of the High Commissioner for Human Rights (OHCHR), ‘Principles and Guidelines,
supported by practical guidance, on the human rights protection of migrants in vulnerable
situations’, February 2017, available at: <http://www.refworld.org/docid/5a2f9d2d4.html>
116 Asylum is a human right. Article 14(1) of the Universal Declaration of Human Rights provides
that ‘Everyone has the right to seek and to enjoy in other countries asylum from persecution.
(2) This right may not be invoked in the case of prosecutions genuinely arising from non-political
crimes or from acts contrary to the purposes and principles of the United Nations’ Universal
Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(lll) (UDHR).
17 Article 13 UDHR provides accordingly that ‘(1) Everyone has the right to freedom of
movement and residence within the borders of each state. (2) Everyone has the right to leave
any country, including his own, and to return to his country’.
118 The nexus in question will be discussed in 4.1.5.
119 To be explained later in section 3.2.5, on the response of Member States to the phenomenon,
including the EU-Turkey Statement.
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The irregular migratory phenomenon in the Mediterranean can be defined as the
unauthorized sea movement which is not in compliance with the Laws of the Sea'?? and
violates states’ migratory rules.'?! Generally, irregular journeys are often perilous while
linked to multiple and intertwined drivers of migration.*??2 These may range from wars,
conflicts and persecution, poverty, discrimination, lack of access to rights — including
education, health, and decent work — violence, gender inequality, and the

consequences of climate change and environmental degradation.?3

The involved actors’ responsibility is crucial as migration has caused hundreds of
fatalities in the last few years alone. Generally, responsibility is associated with states as
the main actors involved; nevertheless, the states as members of the EU with its capacity
as an international organization (according to the ARIO, please see section 4.1.4 and

4.3.2) with a legal personality and its representative Agencies suggest that

120 Extensive examination of the Laws of the Sea, and their meaning in relation to the irregular
maritime phenomenon in the Mediterranean is discussed in Chapter IV of this thesis. The focus
is maintained on the responsibility of States, or other organizations, in relation to rescue,
disembarkation, and the flag principle, among others.
121 Extensive discussion on the Mediterranean Sea routes takes place in Study IV of this thesis.
122 1n accordance with the UN, the drivers of migration are the ‘factors that lead people to
migrate, voluntarily or involuntarily, permanently or temporarily, and that perpetuate
movement once it has begun’. ECOSOC, ‘Thematic Session Two: Addressing drivers of migration,
including adverse effects of climate change, natural disasters and human-made crises, through
protection and assistance, sustainable development, poverty eradication, conflict prevention
and resolution’ (New York, 22-23 May 2017).
Also relevant is the following report which includes testimonies of irregular migrants: Crawley,
Duvell, Jones, Skleparis, Understanding the dynamics of migration to Greece and the EU (n 4)
123 UNGA ‘Report of the Office of the United Nations High Commissioner for Human Rights -
Situation of Migrants in Transit’ (27 January 2016) 31 session (A/HRC/31/35).
Also, recently the UNHCR noted that the relationship between climate change and human rights
is one which cannot narrowly focus on the climate change event or disaster as solely natural
hazards, but on a broader approach regarding the significant adverse effects on State and
societal structures, along with individual wellbeing and the enjoyment of rights. UN High
Commissioner for Refugees (UNHCR), Legal considerations regarding claims for international
protection made in the context of the adverse effects of climate change and disasters, 1 October
2020; Further, in the recent case of Teitiota, the UN Human Rights Committee, emphasised the
relationship between climate change and human rights is increasingly recognized in law. loane
Teitiota v. New Zealand (advance unedited version), CCPR/C/127/D/2728/2016, UN Human
Rights Committee (HRC), 7 January 2020.
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responsibilities may extend beyond the states. The analysis of the EU’s legal framework
entails a complex system of laws, obligations and responsibilities, stemming from a
relationship between the states and the organization qua the EU, the evolution of the
organization itself from an intergovernmental organization with only some
supranational powers to an international organization and, thus, from a regional actor
to a global one. Therefore, the actors involved in the phenomenon of irregular migration
at sea pertain not only to Member States, but the EU and its Agencies, namely EASO and

Frontex — EBCG.124

The following historical analysis examines the development of international protection
before and after the 1951 Refugee Convention. The 1951 Refugee Convention is an
international milestone instrument currently in force upon which the EU’s own legal
framework is based.'> This chronological approach aims to identify the challenges of
migration in the Mediterranean before and after the adoption of the international

framework on protection.

3.1.4 The First Refugee Convention (1933)
In 1933, the migratory phenomenon leading to a large number of refugees persisted
contrary to the initial perception of states that the refugees’ return to their countries

was possible, or even inevitable, upon the resolution of conflicts or following their

124 For the purposes of this thesis, reference to Frontex covers the period of its establishment
until its new Regulation. From 16/9/2016 reference will be to EBCG. Regulation (EU) 2016/1624
of the European Parliament and of the Council of 14 September 2016 on the European Border
and Coast Guard and amending Regulation (EU) 2016/399 of the European Parliament and of
the Council and repealing Regulation (EC) No 863/2007 of the European Parliament and of the
Council, Council Regulation (EC) No 2007/2004 and Council Decision 2005/267/EC OJ L 251,
16.9.2016, 1-76.

125 Reference to the legal acts of the EU concerning the Common European Asylum System and
whether it is equivalent to that of international standards, is explored in Study Two — mainly
sections 4.1.2, 4.1.3.
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naturalisation in countries where they were residing.?® States became reluctant to the
issue identity certificates and renewal of refugee passports.’?’” The international
community held an Intergovernmental Conference in 1933 to secure grounds of
protection for the refugee populations of the First World War. The Convention of
October 28™, 1933,1%8 relating to the International Status of Refugees, was the first
international instrument adopted for refugees. It was based on the Preamble of the
Covenant of the League of Nations to promote international cooperation for the
maintenance of world justice.'?® From a human rights perspective, the 1933 Convention
provided the solution of a legal pathway by permitting entry to another state and
safeguarding populations from any risk of further exploitation. Refugee populations had
no restrictions to travel to any other state and, for this purpose, the Nansen Office was
permanently established. Accordingly, the Convention applied to Russian, Armenian,

and assimilated refugees, as defined in the 1928 Arrangements who had Nansen

126 pater Fitzmaurice, ‘Anniversary of the forgotten Convention: The 1933 Refugee Convention
and the search for protection between the world wars’. Legal Aid Board Retrieved at
<http://www.legalaidboard.ie/en/About-The-Board/Press-
Publications/Newsletters/Anniversary-of-the-forgotten-Convention-The-1933-Refugee-
Convention-and-the-search-for-protection-between-the-world-wars.html|>
127 Hathaway, (1984) (n 102) 359
128 | eague of Nations, ‘Convention Relating to the International Status of Refugees’, 28 October
1933, League of Nations, Treaty Series Vol. CLIX No. 3663.
1% The Preamble takes into consideration previous measures of the Intergovernmental
Arrangements of 1928. The opinions expressed by the Inter-Governmental Advisory
Commissioner for Refugees and the decision of the Assembly of the League of Nations dated 4"
September 1930, were also considered. The decision involved setting on a temporary capacity,
the Nansen International Office for Refugees, under the auspices of the League of Nations. Inter-
Governmental arrangements of July 5™, 1922, May 31%, 1924, May 12, 1926, and June 30",
1928. Preamble of the Convention of 28 October 1933 relating to the International Status of
Refugees.
Also see League of Nations, Arrangement with respect to the issue of certificates of identity to
Russian Refugees, 5 July 1922, League of Nations, Treaty Series Vol. Xlll No. 355; League of
Nations, Arrangement Relating to the Issue of Identify Certificates to Russian and Armenian
Refugees, 12 May 1926, League of Nations, Treaty Series Vol. LXXXIX, No. 2004; League of
Nations, Arrangement Concerning the Extension to Other Categories of Certain Measures Taken
in Favour of Russian and Armenian Refugees, 30 June 1928, League of Nations, Treaty Series,
1929; 89 LoNTS 63; League of Nations, Arrangement Relating to the Legal Status of Russian and
Armenian Refugees, 30 June 1928, League of Nations Treaty Series, Vol. LXXXIX, No. 2005.
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certificates for not less than a year, subject to six months’ renewal and those who
regularly resided in their territory, subject to no further restrictions in travelling.'3° The
1933 Refugee Convention protected refugees on the basis of refoulement which
prohibited states from removing or keeping from their territory by application of police
measures, refugees who had been authorized to reside there regularly, except for
reasons of national security and public order.'3! To safeguard this principle, the
Convention additionally provided that states undertook not to refuse entry to their
borders. This prohibition is a milestone to international protection and sometimes a
contrast compared to today’s practices and political considerations that place, first and
foremost, the sovereign right of states to refuse entry to irregular migrants or not to

receive more refugees into their territories.

The 1933 Refugee Convention identifies the element of vulnerability in the refugee
status to justify the basis of their rights. Provisions of the 1933 Refugee Convention
incorporated in today’s international legal framework include the juridical condition,*3?
free access of refugees to the Courts of law, the rights to welfare and relief,?33 and the

right to have access to education. The Convention also provides rights regarding the

130 eague of Nations, ‘Convention Relating to the International Status of Refugees’, 28 October

1933 ibid Articles 1 and 2 Passports were to be issued on the lowest tariff as applied to visas on

foreign passports to indigent persons.

131 ibid Article 3, 1933 Refugee Convention.

132 |bid Chapter Ill of the 1933 Convention Relating to the Status of Refugees, Articles 4-6.

133 ibid Chapter VI, Articles 9-11; Also see Appendix 1 — International Responsibilities in respect

of Protection, paragraphs 3-10, Economic and Social Council, Communication from the

International Refugee Organization, 30 July 1949, E/1392/Corr.1. A copy of the true original

document was retrieved from UN Geneva Library at Palais de Nations.

Also see Article 1-Definition of the term refugee paragraph 1, (travaux préparatoires) UN

Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Texts of the

Draft Convention and the Draft Protocol to Be Considered by the Conference: Note by the

Secretary-General, 12 March 1951, A/CONF.2/1; Also see, Article 1, UN Conference of

Plenipotentiaries on the Status of Refugees and Stateless Persons, Texts of the Draft Convention

and the Draft Protocol to Be Considered by the Conference: Note by the Secretary-General, 12

March 1951, A/CONF.2/1. A copy was retrieved from UN Geneva Library at Palais de Nations.
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fiscal regime and exemption from reciprocity. Unfortunately, the vulnerability element
was not reiterated (in writing) in the 1951 Refugee Convention, and arguably this has

caused a perception of a narrower definition of a refugee.

The international obligation to justice is the dominant principle of the first drafted
instruments regarding the refugees, however, overshadowed by the political concerns
regarding sovereign rights by the colonial states. The 1933 Convention’s provisions are
drafted on broader legal terms than the International and European Framework
applicable today and have more of a collective declaratory character. This observation
is reflected mainly in Article 9, which, on its basis, acknowledges, additional to
persecution, some of the main drivers of migration as integral parts to the refugee

status.13*

However, the 1933 Convention did not draw the interest of many states mainly because
it was drafted during a period of wars and an unstable political environment. It was
ratified, with serious reservations,'3> only by eight states.'3¢ It came into force in 1935

and applied only to Nansen refugees, (i.e., Russians, Armenian, Assyrian, Assyro-

134 Article 9 states: ‘Refugees residing in the territory of one of the Contracting Parties:
unemployed, persons suffering from physical or mental disease, aged persons or infirm persons
incapable of earning a livelihood, children for whose upkeep non adequate provision is made
either by their families or by third parties, pregnant women, women in childbed or nursing
mothers, shall receive therein the most favourable treatment accorded to nationals of a foreign
country, in respect of such relief and assistance as they may require, including medical
attendance and hospital treatment’.
135 1bid Belgium’s signature was subject to reservations of Art. 2 para. 3, Art. 9, Art.14 and
exception to the colony of Congo or the mandated territories of Ruanda-Urundi. Bulgaria’s
signature was subject to reservations in Art. 1, Art. 2., Art. 6., Art. 7, Art. 8, Art. 10, Art. 13 and
Art. 15. Egypt signed but didn’t ratify Egypt’s signature was signed with reservations for Art. 1-4
and Art. 13-15. France’s signature was subject to reservations for Art. 7, Art. 15 relating to any
obligations arising from the governance of colonies, protectorates, overseas territories,
territories placed under its suzerainty or territories in respect of which a mandate had been
confined to. Norway’s signature was subject to reservations for Art. 2 and Art. 14 (b).
136 |bid Belgium (4.8.1937), Bulgaria (19.12.1934), Czechoslovakia (21.12.1935), France
(3.11.1936), Ireland (28.10.1936), Italy (16.1.1936) and Norway (26.6.1935), Appendix.
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Chaldean, Turkish and Saar refugees).’3 The international solution to the human
phenomenon of migratory movements, including the inter-wars in Europe, was to
extend protection to any nationality. States of the European continent were not
immediately enthusiastic about this solution. For example, it was not until 1938, after
the drafting of the 1938 Convention concerning the Status of Refugees coming from
Germany,3® that Britain signed, with reservations, the 1933 Convention.’3® The
reservations raised by the signatories of the 1933 Convention centered on political and

sovereign concerns stemming from the colonies’ governance.

The cornerstone of protection for all migrants forced to leave their country of residence
is non-refoulement, i.e., the principle prohibiting the return of persons to a place where
their life may be threatened or at risk. The very first characteristics of the protection

framework differ from contemporary international protection. The differences are the

following:
(i) protection was provided through issuing passports collectively;
(ii) protection was provided to vulnerable populations of migrants on the move;

137 United Nations, Refugees, Background Paper No.78, ST/DPI/SER.A/78, 29 December 1953, 2.
138 Hathaway, (1984), (n 102) 363.
Article 1 of the 1938 Convention defines ‘refugees coming from Germany’ as:
‘(a) Persons possessing or having possessed German nationality and not possessing any other
nationality who are proved not to enjoy, in law or in fact, the protection of the German
Government. (b) Stateless persons not covered by previous Conventions or Agreements who
have left Germany territory after being established therein and who are proved not to enjoy, in
law or in fact, the protection of the Germany Government.
2. Persons who leave Germany for reasons of purely personal convenience are not included in
this definition’. League of Nations, Convention concerning the Status of Refugees Coming from
Germany, 10 February 1938, League of Nations Treaty Series, Vol. CXIl, No. 4461, page 59
139 Britain’s signature was subject to reservations on Art. 1,3,7,12 and 14. R. Beck, ‘Britain and
the 1933 Refugee Convention: National or State Sovereignty?’ (1999) International Journal of
Refugee Law 11 (4) 597-624, 620.
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(iii) protection was provided by countries in which the vulnerable migrants were
already residing;

(iv) there were no restrictions to travel;

(v) refugees were entitled to socio-economic rights;

(vi) a need for an enlarged concept of protection was raised by an international

humanitarian organization.

Earlier lack of interest in the ratification of the 1933 Refugee Convention focused on
eliminating any pressures that extended to the legal protection offered for Nansen
refugees to Germans and to other nationalities whenever there was such a necessity.4°
The lack of passports and juridical status of the persons in concern led to the drafting of
the 1938 Convention on the Status of Refugees coming from Germany.*! In 1948, the
ICRC requested an enlarged concept of protection,’*? for refugees stressing its

humanitarian character, through the Draft Convention for the Protection of Civilians.143

140 For purposes of chronological cohesion, it is mentioned that the rise of National Socialism in
Germany had accompanied the need for protection of the Saar refugees following reoccupation
by Germany. During the period in reference, thousands of persons were leaving Germany for
the United States, Palestine and other countries of Western Europe. Hathaway (1984), (n 109)
363.
141 ibid.
14210 1948, the International Committee of the Red Cross submitted a Draft Convention for the
Protection of Civilians, which contained a provision on Return to Domicile — Emigration, which
did not use the word ‘refugee’ but addressed the refugee problem. The words used for refugees
where ‘[...] persons who, as a result of war or occupation, are unable to live under normal
conditions in the place where they may happen to be’. That agreement was desired by the
International Committee of the Red Cross to be carried in the text of the 1951 Diplomatic
Conference and to be incorporated, as: ‘Every person forced by grave events to seek refuge
outside his country or ordinary residence is entitled to be received’. UN General Assembly, Aide-
Memoire on the Refugee Question, 4 July 1951, A/CONF.2/NGO.2. A copy was retrieved from
UN Geneva Library at Palais de Nations.
143 Article 44 of the Convention (IV) relative to the Protection of Civilian Persons in Time of
War. Geneva, 12 August 1949 provided the following: ‘In applying the measures of control
mentioned in the present Convention, the Detaining Power shall not treat as enemy aliens
exclusively based on their nationality ‘de jure’ of an enemy State, refugees who do not, in fact,
enjoy the protection of any government’. Retrieved at: <https://ihl-
databases.icrc.org/ihl/INTRO/380>
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The historical/chronological analysis on protection from the early 1920s—1938
demonstrates that non-refoulement is a concept that incorporates the element of
vulnerability collectively. Although vulnerability as a concept has been neglected during
earlier definitions of refugees, it has now become a reference point in today’s global
discussions concerning refugees.’* The current system of protection does not
incorporate migrants coming from vulnerable situations, thus making a distinction

between them and asylum seekers, another protected category.

3.1.5 Human Rights and Protection Through the Inherent Values of Humanity

The thesis identifies the inherent values of humanity as the root of human rights
development, thus focusing on a human rights approach to migration, including the
protection of persons who may fall outside the current definition of ‘refugee’. As such,
this research acknowledges the relationship between international protection grounded
in the principle of the international obligation to justice and the maintenance of world
justice identified as the primary principles that gave birth to protection, alongside the
value of dignity, later incorporated in the UDHR. The principle of non-refoulement has
historically been considered the cornerstone of international protection because of the
principles related to justice and the element of vulnerability. Further to that, the values
of humanity have historically aimed to demonstrate their importance in the

contemporary international system. Respecting the element of vulnerability in addition

134 The reference regards the Global Compact of Safe, Orderly and Legal Migration and the
International Dialogue of Migration 2017, to which understanding migrant vulnerabilities
became a subject under discussion. The UN Migration Agency, ‘Understanding migrant
vulnerabilities: A solution-based approach towards a global compact that reduces vulnerabilities
and empowers migrants’, 18-19 July 2017, Palais de Nations, Geneva.
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to providing protection is an intrinsic (moral) obligation of states and international

organizations.

From the above, it becomes clear that granting rights to populations for protection from
wars and conflicts has been developed throughout history by civilizations with the
norms and values of humanity at the centre. History records important milestones in
the commitment to respect the values and fundamental freedoms of humanity in law
and policy, which chronologically dates back to 1750 BC,'*> developed against
oppression and intolerance®® in several ancient Kingdoms.'*” Human dignity, for
example, conceptualized as ‘the principle of primacy’ over the interests of States in the
Covenant of the League of Nations after the First World War.2*® The value of dignity was
immanent in the League of Nations’ and the protection of basic rights, starting with the
rights of minorities.’*® In the aftermath of the Second World War (25% April-26%™ June
1945), the drafting of the UN Charter guaranteed fundamental freedoms, thus values

that became human rights.*>°

Therefore, this intrinsic awareness for the respect for human dignity, peace, and justice

turned into human rights for all.’>* The preamble of the 1945 UN Charter, refers to faith

195 The King of Babylon expresses his will that the strong should not oppress the weak, 1750 BC
Mesopotamia.
146 Cyrus declares freedom of Religion throughout the Persian Empire, 539 BC.
147 Other recordings refer to the Treaty of Peace in 1279 BC in Egypt, 1215 Magna Carta, England
which established the principle that everyone is subject to the law, even the King, and
guarantees the rights of individuals, the right to justice and to a fair trial, 1280 The Code of War
prohibits the extermination of women, children and aliens, 1789 The Declaration of the Rights
of Man and of the citizen in France, 1864 Geneva Convention for Humanity on the battlefield.
198 United Nations, Department of Public Information. (1995). Boutros Boutros-Ghali, ‘The
United Nations and Human Rights, 1945-1995’ Department of Public Information p.5. Retrieved
from United Nations Library, DP1/1676 at Palais de Nations, Geneva.
149 ibid 5 para 16.
150 Clark M. Eichelberger, The United Nations: The First 20 Years (Macfadden-Bartell 1965)
151 “The United Nations and Human Rights 1945-1995, with an introduction by Boutros-Ghali,
Secretary-General of the United Nations’, (n 148) para 20.
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in fundamental human rights, the dignity and worth of the human persons, the equal
rights of men and women and nations large and small.*>? It declares that the conditions
under which justice and respect for the obligations arising from the treaties and other
sources of international law must be maintained in order to promote social progress and

better standards of life.

The UN Charter aims to achieve international cooperation and solve international
problems including those of humanitarian character by promoting and encouraging
respect for human rights and fundamental freedoms for all without discrimination as to
race, sex, language, or religion.'®3 It provides for its application to individual countries,
members or non-members of the United Nations including any regional
arrangements.’® Importantly, all members pledge themselves to take joint and
separate action in cooperation with the UN for the achievement of the purposes of'>>
international, economic and social cooperation.'*® For the purpose of promoting and
respecting human rights, Article 55 (c) makes it an obligation for the UN to take

appropriate action.’® The Charter marks the beginning of the human rights

152 United Nations, ‘Charter of the United Nations’, 24 October 1945, 1 UNTS XVI
153 ibid Article 1 (3).
154 ibid Article 2 (6) and Article 52.
155 ibid Article 56.
156 ibid Article 55.
157 Article 55 of the UN Charter states: ‘With a view to the creation of conditions of stability and
well-being which are necessary for peaceful and friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples, the United Nations
shall promote: a. higher standards of living, full employment, and conditions of economic and
social progress and development; b. solutions of international economic, social, health, and
related problems; and international cultural and educational cooperation; and c. universal
respect for, and observance of, human rights and fundamental freedoms for all without
distinction as to race, sex, language, or religion.’
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development and promotion under the UN system as the first international treaty, the

aims of which are based on a universal respect for human rights.>8

Following the adoption of the UN Charter and two years deliberations of the Human
Rights Commission, the UDHR was adopted on 10™ December 1948. The wording of
the UDHR is astounding from a human rights perspective. It declares that ‘all human
beings are born free and equal in dignity and rights’*>® and that everyone is entitled to
all the rights and freedoms without any distinction of any kind.'®® These values
reiterated in the General Assembly’s Resolution 217A! (by vote of 48 countries)
marking the cornerstone of international law from which state obligations, and

potentially responsibility in the context of protection, arise.

Protection is inextricably connected to the rights to life, liberty, and security of
person,®? and the prohibition of torture or cruel, inhuman or degrading treatment or
punishment.'®® This protection nexus cannot be separated from the UDHR’s provisions
for everyone’s ‘right to leave any country, including his own, and to return to his country’
(Article 13), ‘to seek and enjoy in other countries asylum from persecution’ (Article

14),%* or the right to recognition as a person before the law.'®> Notably, the

158 United Nations, Department of Public Information. (1995). Boutros Boutros-Ghali, ‘The
United Nations and Human Rights, 1945-1995’ Department of Public Information p.5. Retrieved
from United Nations Library, DP1/1676 at Palais de Nations, Geneva.
159 Article 1 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217
A(Ill) (UDHR) art 5
160 ibid Article 2.
161 ibid 183 Plenary meeting, 10 December 1948.
162 ibid Article 3.
163 ibid Article 5.
164 Article 13 and 14, UDHR, ibid. The right to leave any country is reported to have its origins
within the Peace of Westphalia incorporated in the notion of jus emigrandi. For more details,
please refer to Betts and Loescher, (2011) (n 48) 6-7. More analysis on the right to leave will
follow in this section.
185 ibid Article 6.
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inalienability of human rights and non-refoulement as a principle recognized in
international customary law,®® provide a normative orientation of human rights that
enhances their legality. Normativity mainly relates to this thesis’ human rights approach,
while legality relates to the responsibility of the actors involved in protecting irregular

migrants in the Mediterranean.

The Declaration represents an important promise rooted in respect for everyone’s
dignity and life. Over time, the UDHR has acquired a legal character through
international customary law or treaty law.'®” The nature of human rights reflects a
moral account of human possibility, which represents a social choice of a particular
moral vision regarding human potentiality, which rests on a substantive account of the
minimum requirements of a life of dignity.1®® Such analysis is based on the international
normative universality of an attractive underlying moral vision.'®® It has been identified
that human rights are regularly held to be inalienable, not in the sense that one cannot
be denied the enjoyment of these rights, for every repressive regime daily alienates its
people from their human rights, but in the sense that losing these rights is morally
unacceptable; violation of these basic human rights directly impacts the human dignity

of victims and denies them the decency in living their lives.?’® For example, Donnelly

186 Non-refoulement has a constant reaffirmation as international customary law. Walter Kélin,
Martina Caroni, Lukas Heim, (2011) Article 33, para. 1 Prohibition of expulsion or return
(‘refoulement’)/Défense d’expulsion et de refoulement. Extract from Mathew, Harley, (2016) (n
4) 32.
167 Hurst Hannum, ‘The UDHR in national and international law’ (1998) Health and Human rights,
144-158.
168 jbid 17.
169 ibid 24. Also, the author argues that ‘there is both a constructive interaction between moral
vision and political reality and a constructive interaction between the individual and society
(especially the state), which shape another through the practice of human rights. The limits and
requirements of state action are set by human nature and the rights it grounds, but the state
and society, guided by human rights, play a major role in creating (or realizing) that nature’, 19.
170 ibid 109.
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explains that,’* human dignity is the foundational principle of international human
rights law, the ultimate value that gives coherence to human rights.1’2 Notably, several
years following the adoption of the UDHR and despite its inspiring and determinative
wording, it is often received with criticism which is mainly attributed to an inadequate
implementation by States.’’3 Doubts have been expressed regarding its binding effect
on States, whereas others have argued that theoretically, a declaration may, by custom,
become recognized as being binding upon States.'’* The Declaration served as a model
for many new institutions and rights’ instruments adopted in the active period of
constitution-making following the Second World War.'’> Subsequently, the Declaration
became binding through international customary law. The controversy relating to the

character of human rights was later affirmed in the Vienna Declaration and Programme

171 Jack Donnelly, Universal human rights in theory and practice (Cornell University Press 2013)
The author is quoting from Hasson (2003), 83.
172 |bid 28.
173 Mary Ann Glendon, ‘The rule of law in the Universal Declaration of Human Rights’ (2004)
Northwestern Journal of International Human Rights 2(1) ‘It is a common place that long lists of
rights are empty words in the absence of a legal and political order in which rights can be
realized’, 2; Emilie M. Hafner-Burton, Kiyoteru Tsutsui, ‘Human rights in a globalizing world: The
paradox of empty promises’ (2005) American journal of sociology, 110(5), 1373-1411. ‘The
authors examine the impact of the international human rights regime on governments’ human
rights practices. They propose an explanation that highlights a “paradox of empty promises”,
(Abstract, 1373).
174 Glendon, ibid.
175 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into
force 23 March 1976) 999 UNTS 171 (ICCPR); International Covenant on Economic, Social and
Cultural Rights (adopted 16 December 1966, entered into force 3 January 1976 993 UNTS
3; Convention on the Elimination of All Forms of Racial Discrimination adopted 7 March 1966,
entered into force 4 January 1969 660 UNTS 195), Convention on the Elimination of All Forms of
Racial Discrimination against Women (adopted 18 December 1979, entered into force 3
September 1981 A/RES/34/180), Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (adopted 10 December 1984, entered into force 26 June
1987 1465 UNTS 85; Convention on the Rights of the Child (adopted 20 November 1989,
entered into force 2 September 1990 1577 UNTS 3); Convention on the Rights of Persons with
Disabilities (adopted 24 January 2007 A/RES/61/106).
Also, see Glendon (n 173) 12, para 26.
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Action in 1993, whereby it was emphasized that human rights are universal, indivisible,

interdependent and interrelated.’®

The Declaration incorporates the right to asylum and the right to protection from any
acts contrary to the purposes and principles of the UN. Non-refoulement, which is
integrally connected to UDHR’s right to be protected from torture or degrading
treatment or punishment, is a rule of international customary law. The same stands for
the UN Charter, which incorporates the value of dignity in its core. In support of this,
reference is made to the International Court of Justice’s rulings (ICJ); it is argued that a
right in international customary law is based on the respect of the inherent dignity and
worth of a human person.'’”” To this end, the ICJ recognized human dignity as the
normative basis for the progressive realization of human rights law.’® Therefore, the

normative basis of non-refoulement is the value of dignity.

Non-refoulement, which is at the core of protection, is part of international customary
law rules. The nexus between human rights and international protection is based on the

international obligation to promote justice and the value of dignity as a normative right,

176 ‘5 All human rights are universal, indivisible and interdependent and interrelated. The
international community must treat human rights globally in a fair and equal manner, on the
same footing, and with the same emphasis. While the significance of national and regional
particularities and various historical, cultural and religious backgrounds must be borne in mind,
it is the duty of States, regardless of their political, economic and cultural systems, to promote
and protect all human rights and fundamental freedoms’. UN General Assembly, 'Vienna
Declaration and Programme of Action’, 12 July 1993, A/CONF.157/23.
177 |nternational Court of Justice, Legal Consequences of the Separation of the Chagos
Archipelago from Mauritius in 1965, Separate Opinion of Judge Robinson, 294, para 5.
178 The ICJ in the case of Chagos Archipelago, recognized the respect of human dignity as a
general principle of law. The case concerned the right to self-determination.
Also see, Niloufar Omidi, Opinio Juris, ‘The analysis of the ICJ order in the case concerning
“Alleged Violations of the Treaty of Amity” (Iran vs US), Who is the Real Winner?’ 24.10.2018.
The ICJ activated the autonomous legal regime of provisional measures of protection. Retrieved
at:  <http://opiniojuris.org/2018/10/24/the-analysis-of-the-icj-order-in-the-case-concerning-
alleged-violations-of-the-treaty-of-amity-iran-v-us-who-is-the-real-winner/>
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as identified by the ICJ. Non-refoulement is the nexus between international human
rights and protection. Arguably, the normative nature of this principle, which includes,
as previously demonstrated, both refugees and populations or persons coming from
vulnerable situations, creates further responsibilities regarding their protection. This
outcome leads to an examination of the actors who may have a responsibility to protect
irregular migrants in the Mediterranean as foreseen by Article 13 (2) UDHR.® This can
be identified as the nexus between non-refoulement and any entry restrictions in the
country of origin or habitual residence. Moreover, the right to leave is a self-standing
human right and does not depend on any other entry-exit rights.'® The UDHR does not
distinguish between the citizens of a state over others. The UDHR being ‘universal’ and
applicable to all humankind, it safeguards everyone’s right to leave their country without
states’ prior consent. Therefore, the right to asylum is significant in that regard but the
UDHR does not reduce the right to leave to the right to request asylum; it goes a step
further by envisaging the protection of all from any acts contrary to the UN’s purposes

and principles.8!

This reasoning is significant in the context of this thesis; it suggests that irregular
migrants in the Mediterranean are a category of persons coming from vulnerable

situations caused by acts or circumstances that are, arguably, contrary to the UN’s

179 Article 13 para 2, UDHR
180 Elspeth Guild, Conference Workshop C — The human right to leave a country, at the
Conference ‘Conflict and Compromise between Law and Politics in EU migration and Asylum
Politics’, Odysseus Network, 1% February 2018, Brussels. Retrieved at <http://odysseus-
network.eu/conference-2018/>; Ulrike Brandl, Odysseus Conference, ibid; Evelien Brouwer,
‘Extraterritorial migration control and human rights: Preserving the responsibility of the EU and
its Member States’ 195-224, in Bernard Ryan, Valsamis Mitsilegas (edts) Extraterritorial
Immigration Control: Legal Challenges (Brill Nijhoff, 2010) 224
181 Article 14 (2) This right may not be invoked in the case of prosecutions genuinely arising from
non-political crimes or from acts contrary to the purposes and principles of the United Nations,
Universal Declaration of Human Rights.
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principles and purposes. The following argument suggests that a category of irregular
migrants in vulnerable situations does not necessarily need to prove persecution under
one of the Refugee Convention’s grounds. Rather, they may be eligible for international
protection based on their right to leave any country and claim protection in another

state if their country of residence violates the UN’s principles and purposes.

Despite the significance of the right to leave, this is not an absolute right and there are
certain restrictions including that there must be necessity, proportionality and
desirability in order to protect the national security, public order or the morals or
freedoms of others.*® These are the only limitations in international law and although
not stated in the UDHR, they are included in the International Covenant on Civil and
Political Rights (ICCPR), which was ratified by 169 countries, and includes the right to
leave any country.'® The UN Human Rights Committee has stated that the freedom to
leave a state’s territory may not be dependent on any specific purpose and time or even

to stay outside the country.8

182 Article 12 (1) Everyone lawfully within the territory of a State shall, within that territory, have
the right to liberty of movement and freedom to choose his residence. (2). Everyone shall be
free to leave any country, including his own. (3). The above-mentioned rights shall not be subject
to any restrictions except those which are provided by law, are necessary to protect national
security, public order (ordre public), public health or morals or the rights and freedoms of others
and are consistent with the other rights recognized in the present Covenant. (4). No one shall
be arbitrarily deprived of the right to enter his own country. ICCPR

18 The International Covenant on Civil and Political Rights is accompanied by an Optional
Protocol signed by all countries that signed the Covenant (except Greece, Switzerland and the
UK). The Protocol contains a mechanism of a dispute resolution. Accordingly, the Human Rights
Committee produces an Opinion which is quasi-judicial.

184 paragraph 8, ‘Freedom to leave the territory of a State may not be made dependent on any
specific purpose or on the period of time the individual chooses to stay outside the country.
Thus, travelling abroad is covered, as well as departure for permanent emigration. Likewise, the
right of the individual to determine the State of destination is part of the legal guarantee. As the
scope of article 12, paragraph 2, is not restricted to persons lawfully within the territory of a
State, an alien being legally expelled from the country is likewise entitled to elect the State of
destination, subject to the agreement of that State’. UN Human Rights Committee (HRC), CCPR
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The question arises as to what extent the EU acquis has respected the right to leave a
country as expressed in international law and how the UDHR has influenced or became
a source of law within EU law. These questions and arguments will gradually unfold,
following a historical analysis of the right to asylum and the UN responsibility to protect,
since the rights of irregular migrants in the Mediterranean are still addressed within a

restrictive asylum framework.

3.1.6 What about vulnerabilities?

In the introduction, the author suggests that the irregular maritime migrants, as a
category, may not be accepted as beneficiaries of international protection by the
Member States, as they may fall outside of the 1951 Refugee Convention framework.&
What gave rise to a further discussion in this thesis, is the reference on vulnerabilities in
the New York Declaration and the term used at the preparatory work before the
adoption of the Global Compact on Migration, about migrants coming from vulnerable

situations.18®

The author, identifies the following vulnerabilities in relation to irregular maritime

migrants:

(i) out of their status as irregular migrants, asylum seekers, or other,

(i) the drivers of their irregular journey,

General Comment No. 27: Article 12 (Freedom of Movement), 2 November
1999, CCPR/C/21/Rev.1/Add.9.
18 See 1. Introduction
186 |0M, International Dialogue on Migration, ‘Understanding migrant vulnerabilities: A solution-
based approach towards a global compact that reduces vulnerabilities and empowers migrants,
Background Paper’, 18-19 July 2017, Palais de Nations Geneva.
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(iii) the state dependency to be rescued and protected and also, to be allowed access to

the territory of Member States,

(iv) the negative response of Member States and, potentially, the EU agencies while they

are at sea,

(v) smuggling,

(vi) no clear understanding of the EU’s responsibility in maritime laws and the extent of

competence in the EU agencies’ external role.

Moreover, the author has identified that the concept of vulnerabilities is not a new one,
and that the framework on protection has actually endorsed it (i) within the principle of
non-refoulement and (ii) the term persecution,'®’ in the First Refugee Convention of

1933.

The vulnerabilities of irregular maritime migrants are either developed prior to (drivers
of migration) or during their journey (the negative response of Member States and
smuggling). The number of fatalities and of people who were smuggled into the
Mediterranean in order to reach the EU Member States’ shores in the years under
examination indicate that risking an irregular journey at sea increases the migrants’

vulnerabilities.

The thesis argues that vulnerability should be considered an important element towards
protection and it should be measured during the actions of EU agencies. The reason for

this is that vulnerability as a concept can be understood as a universal and constant

187 See Section 3.1.4
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inherent of the human condition.'® As such, it should move way from current
discrimination models towards equality, consistent with Fineman’s vulnerability theory.
It is worth mentioning that although Fineman uses the equality principle, based on what
she observes in the American society, arguing that a responsive state is most conducive
to producing subjects who are resilient in the face of neoliberal pressures.'® However,
the elements of vulnerability, as she explains, are associated with victimhood,
deprivation, dependency or pathology.’®® The vulnerability’s potential in describing a
universal, inevitable and enduring aspect of human condition must be at the heart of
the concept of social and state responsibility.’®* She identified that, ‘vulnerability should
be understood as arising from our embodiment, which carries with it the ever-present
possibility of harm, injury, and misfortune from mildly adverse catastrophically
devastating events, whether accidental, intentional or otherwise’, and she also identifies
‘natural’ disasters beyond our individual control to prevent’. She concludes that,
‘equality must be a universal resource, a radical guarantee that is a benefit for all’, while

‘the state’s commitment to equality [must be thought of] as one which is rooted in an

188 Martha A. Fineman, ‘The vulnerable subject: Anchoring equality in the human condition’, 177-
191 in Martha A. Fineman (ed), Transcending the boundaries of law: Generations of Feminism
and Legal Theory (Routledge-Cavendish 2010).
189 primarily she developed the theory after observing the content and influence of American
law, when she explained that equality is weak to address the disparities in the economic and
social well being amongst various groups in society; and that inequalities are produced and
reproduced by society and its institutions. ibid 3- 5.
19 Martha Fineman, The Autonomy Myth: A Theory of Dependency, (The New Press 2004) 33-
35.
191 Fineman developed the theory based on observations of the inequalities in the American
system and, therefore, defended that there is an obligation for the state to ensure a richer and
more robust guarantee of equality afforded under the equal protection model. Fineman, M. A.
(2010). The vulnerable subject (n 188) 9. Other authors refer to the meaning of vulnerability
which mainly relates to ‘vulnus’, meaning ‘wound’, that somehow the concept comes with a
harm and suffering feature. Lourdes Peroni, Alexandra Timmer, (2013). ‘Vulnerable groups: The
promise of an emerging concept in European Human Rights Convention law’ International
journal of constitutional law, 11(4), 1056-1085, 1058, referring also, to Neal, M. (2012). “Not
gods but animals”: human dignity and vulnerable subjecthood. Liverpool Law Review, 33, 177-
200.
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understanding of vulnerability and dependency, recognizing that the autonomy is not a
naturally occurring characteristic of the human condition, but a product of social
policy’ .12 Fineman’s theory of vulnerability supports what the international dialogue on
migration, attempted to introcude to states during the discussions for the adoption of

the GCM, the term of ‘migrants coming from vulnerable situations’.

There is a nexus between human rights and vulnerability; for example, when a person’s
human right is violated, some degree of vulnerability develops accordingly. However,
literature on the subject suggests that it is not that straightforward.’®3> The ECtHR’s
response on the concept of group vulnerability is used frequently, but it is limited with
regard to cases of irregular migration.'®* In M.S.S. v Belgium and Greece, the Court found
the applicant particularly vulnerable because of all he had been through during his
migration journey and the traumatic experiences he had to endure.'® Moreover, the

Court identified that the applicant’s distress was accentuated by the vulnerability

192 ibid Fineman, The vulnerable subject (n 188) 9

193 peroni & Timmer (2013) Vulnerable groups (n 191); Neal, (2012) (n 191). Also, Bryan S. Turner,
Vulnerability and Human Rights (Penn State University Press 2006). Anna Grear, points on the
one hand, that the UDHR is a system founded on a concern of embodied vulnerability and on
the other that many groups (women, people of color, asylum seekers) fall outside the scope of
universal protection of human rights. Anna Grear, ‘Challenging corporate ‘humanity’: Legal
disembodiment, embodiment and human rights’ (2007) Human Rights Law Review, 7(3), 511-
543.
194 peroni & Timmer (2013) (n 191) 1062, 1063. D.H. and others v. the Czech Republic (GC), App.
No.57325/00, 47 Eur. H.R. Rep. 3, 182 (2007) (Roma); Alajos Kiss v. Hungary, App. No. 38832/06,
20 May 2010, (disability); and M.S.S. v. Belgium and Greece, App. No. 30696/09, 53 Eur. H.R.
Rep. 2, 251 (2011) (asylum). and Kiyutin v. Russia, App. No. 2700/10, 53 Eur. H.R. Rep. 26, 74
(2011). Moreover, Moritz Baumgartel, introduces ‘the concept of migrant vulnerability in an
effort to remedy that shortcoming by making an already existing legal principle fit for the
daunting task posed by migration cases’. Moritz Baumgartel, ‘Facing the challenge of migratory
vulnerability in the European Court of Human Rights’ (2020) Netherlands Quarterly of Human
Rights, 38(1), 12-29. Also, Sylvie Da Lomba, ‘Vulnerability and the right to respect for private life
as an autonomous source of protection against expulsion under Article 8 ECHR’
(2017) Laws, 6(4), 32.
195 M.S.S. v. Belgium and Greece, Application no. 30696/09, Council of Europe: European Court
of Human Rights, 21 January 2011, para. 232.
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inherent in his situation as an asylum seeker.'®® Particularly, in para 251 of the
judgment, it is stated that the ‘Court attaches considerable importance to the
applicant's status as an asylum seeker and, as such, a member of a particularly
underprivileged and vulnerable population group in need of special protection (see,
mutatis mutandis, Orsus and Others v. Croatia [GC], no. 15766/03, § 147, ECHR 2010-
...).17 1t then, notes ‘the existence of a broad consensus at the international and
European level concerning this need for special protection, as evidenced by the Geneva
Convention, the remit and the activities of the UNHCR and the standards set out in the

European Union Reception Directive’.1%

From the above, we understand that the ECtHR could expand protection to irregular
maritime migrants coming from vulnerable situations, as belonging to this group, which
is shaped by specific vulnerabilities due to their experiences. These experiences (i.e.,
drivers of migration, vulnerabilities due to smuggling, and the Member States’ negative
response), could amount to serious harm if the persons within this category are to be
returned without some form of protection. Similarly, in the case of M.S.S. v Belgium and
Greece, those experiences related to the shortcomings of the asylum seekers system in
Greece. The author argues that once the ECtHR identifies the category of irregular
maritime migrants as per their situational circumstances taking into account their
vulnerabilities it could then proceed to decide the limits of such vulnerabilities as has

already done in the case of M.S.S. v Belgium and Greece, and the Dublin Il Regulation,

1% ibid para 233.

197 ibid para 251. In the case of Or3u$ and Others v. Croatia, Judge Sajo points to the open-
endedness of the vulnerable group concept, as limited to a narrowly defined set of actors by
relying on a series of other indicators. Also, see Peroni & Timmer, (2013) (n 191) 1069. Also, See
ECtHR case of Tarakhel v. Switzerland, Application no. 29217/12, Council of Europe: European
Court of Human Rights, 4 November 2014.

198 ibid para 251.
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while the asylum seekers already entered Member States. Subsequently, substantive
equality focuses on the group which has suffereda disadvantage.’®® Baumgértel, argues
that migratory vulnerability describes ‘a cluster of objective, socially induced, and
temporary characteristics that affect persons to varying extents and forms’ which must
be examined on a case-by-case basis and in reference to identifiable social processes.?®
He then identifies that ‘migratory vulnerability may give rise to distinct legal effects such
as enlarged scopes of protection’ and ‘shifts the burden of proof procedural and positive
obligations and a narrower margin of appreciation, possibly even ‘triggering’

proceedingsunder Articlel4ECHR’.

When searching within the database of the CJEU’s case law it yields 106916 results using
the keyword: vulnerability As for the CJEU, the word vulnerability appears in some of
the judgments in the AFSJ and refers to asylum seekers (while they are in the Membe
States).?%! In the case of Jawo, the CJEU made reference to a particular vulnerability
(extreme poverty and individual circumstances) and to typical vulnerability (being
uprooted).?%2 The CJEU mentioned the ECtHR’s M.S.S. case (as it involved transfers under
the Dublin Regulation) but also, found that the indifference of the authorities was

incompatible with human dignity which could trigger Article 4 of the EU Charter.2%3

Based on the above considerations, | argue that irregular maritime migrants’

vulnerabilities, even if their situation is temporary (i.e., irregular journey at sea), should

19 sandra Fredman FBA, Discrimination law. (Oxford University Press, 2011) 26.
200 Baumgdrtel, M. (2020). Facing the challenge of migratory vulnerability in the European Court
of Human Rights. (n 194) 12.
201 Results from keyword search in the Court of Justice of the European Union case database
<https://bit.ly/3HCTbQH>
202 Case C-163/17 Abubacarr Jawo v Bundesrepublik Deutschland Judgment of the Court (Grand
Chamber) of 19 March 2019. para 46, 95.
203 |bid para 92.
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be acknowledged as part of the drivers of irregular migration and the vulnerabilities
inherently related to the victims of crimes of human smuggling and violations of the
right to life, the right to leave any country and the right to asylum. As we have seen, this
argument can be supported by Fineman’s theory and the ECtHR’s decision on M.S.S. v
Belgium and Greece, during which the vulnerabilities of asylum seekers were identified
both as a category and individually in relation to the applicant. | agree with Baumgartel’s
view that asylum seekers — and | add, irregular maritime migrants — should not be
considered as an unprivileged population because they do enjoy rights under
international and EU law; however, it is through the lens of vulnerability concerning their

category that the need for protection arises.

The process of identifying the vulnerability of the category of irregular maritime
migrants does not begin by identifying their particular characteristics under the 1951
Refugee Convention; rather, it starts by having in mind the fact that they become
vulnerable during their journey. Specifically, this category of migrants relies on the right
right to leave their country of origin but who cannot do so through the normal legal
avenues. Therefore, | agree with Baumgartel, who embraces Fineman’s theory, in
articulating migratory vulnerability as something to be defined on a case-by-case basis,

while maintaining the universal nature of vulnerability.?%*

While the procedures of the CEAS do not apply to irregular migrants at sea, this category
of migrants faces a situational risk which adds to their vulnerability. Vulnerabilities are,

as we saw, inherent in the right to asylum and may be related to the causes of seeking

204 Aysel Kiicliksu, ‘Fineman in Luxembourg: Empirical lessons in asylum seeker vulnerability
from the CJEU’ (2022) Netherlands Quarterly of Human Rights, 40(3), 290-310, 295
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asylum protection, an international obligation to justice, the legal definitions of what

constitutes a refugee, and the principle of non-refoulement.

Persecution can be considered the result of specific vulnerabilities, and so can the
drivers of irregular migration (i.e., poverty, environmental disasters etc.), exacerbated
during the journey. The circumstances leading to the need for rescue and protection
inevitably increase the vulnerability of irregular maritime migrants, who should be
recognized as a category within the EU and international law to enjoy the legal right to
rescue and protection. The parameters of this category should be decided by the EU
bodies and envisioned in the policies and legal framework of migration management

within the AFSJ.
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Part 2 — THE INTERNATIONAL FRAMEWORK ON PROTECTION AND THE RECENT

RESPONSE ON IRREGULAR MIGRATION

3.2.1 The UN’s Responsibility to Refugee Protection

The United Nations’ General Assembly (UNGA), explicitly recognized the responsibility
of the UN for the international protection of refugees.?®> Through a Resolution, the
UNGA decided to establish, as of 1% January 1951, the High Commissioner’s Office for
Refugees (later renamed the United Nations High Commissioner for Refugees, UNHCR)
and called upon the UN’s Economic and Social Council (ECOSOC) to submit a draft for its
functioning.?°® The UNGA understood that the issue of refugees and stateless persons
had to be international in scope and nature. It purported that its solution was the
voluntary repatriation of refugees or their assimilation within new national
communities.?”” The term ‘international protection of refugees’ was introduced in 1949
by ECOSOC on the establishment of the UNHCR prior to the adoption of the 1951
Refugee Convention. In the Preamble to the 1951 Refugee Convention, it was stated

that refugees are assured the widest possible exercise of fundamental rights and

205 UNGA Res 319 (IV), (3 December 1949) Refugees and Stateless persons, Part A, 265 Plenary
meeting.
Also see, Statute of the High Commissioner Office for the Status of Refugees, Chapter |, General
Principles, reads, ‘(1) It shall be the duty of the High Commissioner for Refugees to provide
international protection for the refugees falling under his competence and to seek permanent
solutions for the problems of these refugees, by assisting Governments, and, subject to the
approval of the Governments concerned, voluntary agencies, to facilitate the voluntary
repatriation of such refugees, or their assimilation within new national communities’. UN
Economic and Social Council (ECOSOC), Resolution 319 (XI): Refugees and stateless persons, 16
August 1950, E/RES/319 (XI); UNGA ‘Statute of the Office of the United Nations High
Commissioner for Refugees’, A/RES/428(V) (14 December 1950) ‘[In Resolution] 319(IV) of 3
December 1949, the United Nations General Assembly decided to establish a High
Commissioner’s Office for Refugees as of 1 January 1951’, Introductory Note.
206 ihid para 4 (a).
207 ibid UNGA Res. 319(1V), 03.04.1949.
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freedoms that all human beings enjoy without discrimination.?°® Thus, the question of

responsibility in upholding human rights is connected to the UNHCR’s mandate.

It has been established thus far that international protection is premised on human
rights principles. A possible interpretation of international protection in relation to
migrants would be that they all enjoy the same human rights, which are inalienable and
cannot be denied to anyone. In general, citizens’ human rights are protected by states’
constitutional traditions, however, in the case of refugees and stateless persons, their
states of origin or residence cannot uphold these rights, thus leading them to request
international protection. Therefore, other states are called upon to offer effective

protection to compensate for other states’ failure to provide it.

The 1951 Refugee Convention states that the phenomenon of refugees is of social and
humanitarian nature and that international cooperation is needed.?®® It then
acknowledges that the granting of asylum could place an unduly heavy burden on
specific countries. However, it provides that this should not become a cause of tension
between states and that they should be assisted by the UNHCR which is responsible for
coordinating effective measures.?® Consequently, the 1951 Refugee Convention
provides for a shared responsibility between the UNHCR and states. The question arises
as to what extent UNHCR allows the decision on protection to be taken by states and

other regional organizations. This question is important for the purposes of this thesis

208 preamble of the 1951 Convention relating to the Status of Refugees, states that the High
Contracting Parties, ‘CONSIDERING that the Charter of the United Nations and the Universal
Declaration of Human Rights approved on 10 December 1948 by the General Assembly have
affirmed the principle that human beings shall enjoy fundamental rights and freedoms without
discrimination’.
209 jbid ‘expressing the wish that all States, recognizing the social and humanitarian nature of the
problem of refugees, will do everything within their power to prevent this problem from
becoming a cause of tension between States’.
210 jbid.
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because it affects the level of responsibility shared by the EU in the context of

international protection which may apply even extraterritorially.

It is reported?!! that a UNGA resolution?'? in 1949 explicitly recognized the United
Nations’ responsibility for the international protection of refugees.?!3 It is clear that the
mandate of the UNHCR is to provide international protection to refugees, under the
auspices of the United Nations, and assist governments, subject to their approval, to
facilitate private organizations with the voluntary repatriation of refugees or their
integration within new national communities.?'* It is observed that the wording of
Article 1 UNGA resolution grants legal authority to the UNCHR to decide who is entitled
to international protection while it excludes the political character of the envisaged
international protection and clarifies, in a mandatory manner, its humanitarian
character.?!> All states have responsibility under the 1951 Refugee Convention and are
expected to cooperate with the UNHCR to guarantee and safeguard refugees’

fundamental rights within their territories.

The responsibility of the UNHCR is provided within the role of the High Commissioner,

who, in accordance with Article 8 of its Statute ‘shall promote the conclusion and

1L UNGA A/AC.96/830 (7 September 1994) ‘Note on International Protection’, para 11.
212 UNGA Refugees and stateless persons A/RES/319 (adopted 3 December 1949).
2131t js thereby clarified that the term ‘international protection of refugees’ was introduced for
the first time in the Economic and Social Council (ECOSOC) and the General Assembly resolutions
on the establishment of UNCHR. UNGA Statute of the Office of the United Nations High
Commissioner for Refugees, (adopted 14 December 1950) A/RES/428(V), para. 11.
214 UNHCR Statute, UNGA, A/RES/428(V) (14 December 1950), Statute of the Office of the United
Nations High Commissioner for Refugees, Annex, General Provisions Art. 1.
Also, in November 1957, the General Assembly established the Executive Committee as
UNHCR’s governing body. The ‘ExCom’ meets annually and adopts its Conclusions which are not
formally binding but are widely regarded as a form of soft law. W. Maley, What is a Refugee?
(OUP 2016) 18.
215> UNHCR Statute, Annex, General Provisions, Art. 2 provides that ‘The work of the High
Commissioner shall be of an entirely non-political character; it shall be humanitarian and social
and shall relate, as a rule of law, to groups and categories of refugees’.
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ratification of international conventions for the protection of refugees, supervising their
application and proposing amendments thereto’.?® The UNHCR’s supervisory
responsibility is defined as ‘the legal process that empowers authorized institutions to
apply certain procedures to assure the proper functioning of the legal order by inducing
subjects to observe obligations incumbent on them’.?Y” Norms of customary
international law relating to the protection of refugees, for example, the principle of
non-refoulement, could fall within the supervisory role of the UNHCR. In contrast, the
term ‘convention’ refers only to one source of international law, i.e., international

treaties.?18

Turk, analyzing the UNHCR’s supervisory responsibility, concludes that there is no
proper procedure implementing this kind of responsibility, nor has an international
enforcement mechanism been established in this regard.?!® Nevertheless, the UNHCR's
supervisory responsibility extends to all refugees falling under its competence deriving
from the relevant UNGA’s Resolutions.??? In 1994, a UNGA Resolution framed the
declaration of the right of international protection to be in collaboration with
Governments and non-governmental organizations.??! What is the extent of States’
responsibility according to the 1951 Refugee Convention and the UNHCR’s mandate?
The sovereign states have primary responsibility to respect and ensure everyone’s

fundamental rights within their territory, including persons seeking admission at their

216 jbid Article 8 (a) ‘Promoting the conclusion and ratification of international conventions for

the protection of refugees, supervising their application and proposing amendments thereto;’.

217 yolker Turk, ‘UNCHR’s Supervisory Responsibility’ (2001) Rev. Quebecoise de droit int’l, 14,

135.

218 ibid 145.

219 ibid 141.

220 ibid 142.

221 UNGA Note on International Protection (adopted 7 September 1974 A/AC.96/830) para 12.
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borders who may be refugees. States also have an obligation to international solidarity

within the international community.

The UNHCR’s cooperation with governments is further clarified in the 1951 Refugee
Convention.??? Article 35 of the Convention obliges the Contracting States to cooperate
with the UNHCR, or any other agencies that may succeed it, in its duty to supervise the
said Convention. The Contracting States undertake the obligation to implement the
Convention and the laws, regulations and decrees which are, or may hereafter be, in
force relating to refugees.??3 Any disputes of interpretation or application of the Refugee
Convention are to be settled by the International Court of Justice.??* The UNHCR has the
supervisory role in implementing the Refugee Convention, whilst states have the
primary responsibility for its implementation. A closer examination on the refugee
definition aims to identify any gaps in the international protection framework, especially
when applied to the contemporary phenomenon of irregular maritime migration. When
applied, two definitional elements may deprive migrants of their human rights or limit
them to a certain degree; these involve the term ‘persecution’ and the criterion that
migrants entitled to asylum must be ‘outside’ of their country of origin or habitual

residence.

3.2.2 The 1951 Refugee Definition
The 1951 refugee definition emerged at the end of the Second World War, and it has

generally changed the picture with the prevalence of strong economic and political

222 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22
April 1954 189 UNTS 137) (Refugee Convention).
223 ibid Article 2.
224 Article 38 on Settlement of Disputes, 1951 Refugee Convention ibid.
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nationalistic policies.??®> However, the definition placed the right to asylum within
geographical and chronological limits as prevailed and dictated at the time. The time
limits, as stated in the Refugee Convention, concerned events occurring before 15t
January 1951. The well-founded fear of persecution is a core element linked to the
grounds of race, religion, nationality, membership of a particular social group, or
political opinion. These elements are subject to the unwillingness of persons to avail
themselves to the protection of the state of their nationality. The 1951 Convention does
not define persecution, but it has a collective character referring to all persons after 1t

January 1951.

Reflecting on the differences between the 1951 and 1933 Refugee Conventions, it
appears that the first, introduced a new criterion reflecting the realities of the time,
namely the ‘outside of the country of origin’ requirement. On the one hand, this
criterion reflected the reality at the time considering that Jews were stateless and
persecuted in Europe. On the other hand, the country of persecution is the country of
origin, not the country of residence. An important evolution, in terms of protection, was
the adoption of the 1967 Protocol Relating to the Status of Refugees. Under this
Protocol, refugees and stateless persons were to be legally protected within the same
Convention without any chronological or geographical restrictions.??® The 1967 Protocol
removed those barriers and provided the 1951 Refugee Convention with universal

coverage.??’ The geographical scope of the refugee regime was initially confined to post-

225 United Nations, Refugees, Background Paper No.78, ST/DPI/SER.A/78, 29 December 1953.

United Nations Department of Public Information Research Section. Retrieved from UN Library,

Palais de Nations, Geneva.

226 preamble and Articles | of the Protocol Relating to the Status of Refugees, UNGA Protocol

Relating to the Status of Refugees, (adopted 31 January 1967, entered into force 4 October

1967 606 UNTS 267).

227 1bid Introductory Note of the Office of the High Commissioner for Refugees.

Also see ‘The Universalization of the Refugee Convention’ in Mathew, Harley (2016) (n 4) 30-35
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colonial Europe and expanded to the international community, as was the work of the
UNHCR which then expanded into a global refugee regime.??® Initially, the UNHCR’s
protection concerned legal assistance or services,??® but with the abolition of the
geographical and time limits within the 1951 Convention by its 1967 Protocol it
functioned as an extension of the UNHCR’s mandate transforming it from a limited and

strict refugee regime to a humanitarian agency.?3°

In theory and practice, the most important in terms of responsibility is the content of
Article 33 on non-refoulement. It prohibits the expulsion or return of persons to
territories where their life would be threatened on account of their race, religion,
nationality, membership of a particular social group, or political opinion.?3! Exceptions
to the status of refugees relate to specific reasons stated in Article 1F of the Refugee

Convention.?32 This principle is the cornerstone of asylum protection extended to other

228 Betts and Loescher, (2011). ‘Refugees in international relations’ (n 48) 8.
229 Sophia Benz, Andreas Hasenclever, (2011). ‘Global Governanceof Forced Migration’ 185-212
in Betts and Loescher, Refugees in international relations, (n 48) Ed. 2013, 188. Also, it is
reported by a non-governmental observer that during the negotiations for the 1951 Convention,
there was an impression that protection was directed towards the helpless sovereign states
against the wicked refugee. This information is recorded in James C. Hathaway, ‘The Global Cop-
Out on Refugees’ (2019) International Journal of Refugee Law, 30(4), 591-604
B0ihid 185, Betts& Loescher (2011), Ed. 2013, (n 48) 189. The authors state accordingly that the
General Assembly extended UNHCR’s mandate to protect the migrants falling outside the 1951
Refugee Convention and for the first time assisted IDP’s in Sudan in the year 1971.
B Article 33 — Prohibition of expulsion or return (‘Refoulement’) ‘1. No Contracting State shall
expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories
where his life or freedom would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion. 2. The benefit of the present
provision may not, however, be claimed by a refugee whom there are reasonable grounds for
regarding as a danger to the security of the country in which he is, or who, having been convicted
by a final judgment of a particularly serious crime, constitutes a danger to the community of
that country’. 1951 Refugee Convention.
232 Article 1F. ‘The provisions of this Convention shall not apply to any person with respect to
whom there are serious reasons for considering that: (a) he has committed a crime against
peace, a war crime, or a crime against humanity, as defined in the international instruments
drawn up to make provision in respect of such crimes; (b) he has committed a serious non-
political crime outside the country of refuge prior to his admission to that country as a refugee;
(c) he has been guilty of acts contrary to the purposes and principles of the United Nations’,
1951 Refugee Convention.
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vulnerable migrants. The non-refoulement principle is also significant in terms of the
responsibility of the EU, the Member States, and the EU agencies. It is a principle that
underlines protection in all other instruments, such as the Transnational Organized

Crime and the Laws of the Sea, (See Study Three - Sections 5.1.3 and 5.1.5).

The 1951 Refugee Convention had a wider impact in restricting protection (asylum)
upon states’ decisions. Although, a person’s status as a refugee may be decided based
on the UNHCR’s refugee mandate in its statutory basis and the UNGA resolutions, it is
also the states’ decision as part of the Refugee Determination Procedure. Ideally, states
should cooperate with the UNHCR or, when deciding individually, the governments
should be guided by the UNHCR criteria for the refugee status’ eligibility.?33 Even though
this initial idea of providing protection to refugees still holds, it has progressed since the
evolution of the EU agencies. Later, this will be discussed in relation to the establishment
of the European Asylum Support Office (EASO), mandated to assist the EU Member
States in implementing EU legal acts within the Common European Asylum System

(CEAS).

Hathaway and Foster refer to refugee law as a powerful international human rights
mechanism.?3* This mechanism is declaratory in nature. This means that needing
protection occurs prior to the formal determination of the refugee. In other words,
individuals do not become refugees because of their recognition as such but are instead

recognized because they are refugees.?3> Hathaway and Foster argue that once the

233 UN High Commissioner for Refugees (UNHCR), Handbook and Guidelines on Procedures and
Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol
Relating to the Status of Refugees, December 2011, HCR/1P/4/ENG/REV. 3
234 James C. Hathaway, Michelle Foster, The law of refugee status (Cambridge University Press
2014) 1
25 UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status
under the 1951.
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criterion of alienage (i.e., being outside of the country of origin) is satisfied, then the
rights under international law apply regardless of any status recognition.?3® The
UNCHR'’s statement, together with the argument of Hathaway and Foster, is a powerful
tool in the hands of the international community; however, it does not adhere to states’
practices. The declaratory nature of a person as a refugee is in alignment with the
normative values of protection but as will be explored further, it was not developed in
that way within the EU, nor have the Member States’ practices aligned with this concept

as they primarily act within their own sovereign powers.

The 1951 Refugee Convention is also applicable in situations of mass influx whereby
collective protection may be granted to refugees. It is observed that nothing precludes
group determination, either territorially or extraterritorially. It is also evident that in
situations where the lives of persons are threatened based on any of the Convention’s
criteria, an individual examination is not required. However, although collective
protection is permitted or even desirable under the 1951 Refugee Convention, the latter
being a successor of the 1933 Convention does not provide a uniform and universal

practice.

In the early years of the 1951 Refugee Convention (which came into force in 1954), 237
several factors seemed to shift the focus from the humanitarian nature of international
protection towards more political, government-centred policies influenced by national

economic interests.?3® Following a call from the United Nations to declare 1959-1960 as

236 Hathaway and Foster (2014) (n 234) 25.

237 The 1951 Refugee Convention came into force on the 22 April 1954. UN High Commissioner
for Refugees (UNHCR), The Refugee Convention, 1951: The Travaux préparatoires analysed with
a Commentary by Dr. Paul Weis, 1990.

28 The humanitarian nature of protection is explained in an Article on the Politics of Refugee
Convention by Guy S. Goodwin-Gill, according to which in 1921 when Fridtjof Nansen was
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the World Refugee Year, an early humanitarian response managed to almost solve the
European refugees’ problem during those years. States had committed to and signed
the 1951 Refugee Convention, an extraordinary catalogue of refugees’ rights towards

their economic empowerment.?3?

The UNGA proposal urged all states to cooperate in addressing the refugee issue and to
encourage additional financial contributions from governments, voluntary agencies and
the general public to encourage additional opportunities for permanent refugee
solutions through voluntary repatriation, resettlement or integration on a purely
humanitarian basis and in accordance with the freely expressed wishes of the refugees
themselves.?*® The UN’s ambitious attempts?*! and the governments and Non-
Governmental Organizations’ (NGOs) efforts to increase public awareness and to find
solutions, such as resettlement and integration, improved the refugees’ lives around the

world and enhanced solidarity between states.?*> However, international solidarity

appointed first League of Nations High Commissioner for Refugees in 1921, the humanitarian
nature of the refugee protection seemed possible. To this end at that time, more than 800.000
Russians refugees needed protection and Hansen has helped Soviets from famine relief,
returned prisoners of war and established a status for Russian refugees by improving their legal
status. Guy S. Goodwin-Gill, ‘The politics of refugee protection’ (2008) Refugee Survey
Quarterly, 27(1), 8-23, 11

29 Hathaway (2019) (n 229)

240 General Assembly Resolution 1285(XIIl) World Refugee Day, 05 December 1958. Retrieved
at: http://www.unhcr.org/excom/bgares/3ae69ef3a/world-refugee-year.html. The same calling
is also present in the General Assembly Resolution 1390 (XIV) World Refugee Year, 20 November
1959. It can be retrieved at: http://www.unhcr.org/afr/excom/bgares/3ae69ee610/world-
refugee-year.html. In the following year the General Assembly urged States to increase their
cooperation with the programmes of the United Nations High Commissioner for Refugees and
the United Nations Relief and Works Agency for Palestine Refugees in the Near East. General
Assembly Resolution 1502 (XV) World Refugee Year, 5 December 1960. Retrieved at:
https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0O/152/76/IMG/NR015276.pdf?OpenElement

241 p_Gatrell, S. Peeling, & N. B. D. J. Carson, ‘When the War was over: European refugees after
1945’. (2012) Briefing Paper 7. World Refugee Year, 1959-60.

242 1t js reported that Robert Menzies, Prime Minister of Australia, during the opening of the
World Refugee Year, in September 1959, stated accordingly that ‘(i)t has not been easy for
organised world opinion in the United Nations or elsewhere to act directly in respect of some of
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during the WRY was gradually reduced when in the 1990s, western states took measures
to prevent the globalization of asylum.?*3 Those measures concerned the prevention of
asylum seekers’ arrival at their borders, including interdiction at sea, visa restrictions,
carrier sanctions, safe third country relocations, and smuggling policing. In relation to

the EU, these measures have taken a legislative form.244

The changing face of international solidarity is reflected in the fact that in recent years,
poorer countries neighbouring to the conflict zones have incurred an overwhelming
responsibility for refugees.?® It is reported that the least developed countries with weak
human assets and a high degree of economic vulnerability cannot integrate or provide

basic rights to the refugees since there are difficulties in meeting the needs of their own

the dreadful events which have driven so many people from their own homes and their own
fatherland, but at least we can in the most practical fashion show our sympathy for those less
fortunate than ourselves who have been the innocent victims of conflicts and upheavals of which
in our own land we have been happy enough to know nothing’, Retrieved at
https://www.destinationaustralia.gov.au/stories/motivations/world-refugee-year-1959-60.
Whereas, the British Prime Minister, Harold Macmillan, stated accordingly: ‘Some people may
think that the best contribution that we can make in the WRY is to take in a large number of
refugees ourselves.... But precisely because in our small country we have welcomed so many,
we cannot raise further hopes in this direction. Essentially our contribution must be money’,
Peter Gatrell, ‘Introduction: World wars and population displacement in Europe in the twentieth
century’ (2007) Contemporary European History, 16(4), 415-426, 4.
243 Mathew, Harley, (2016) (n 4).
244 5ee 4.3.1.2
2% ibid 101. The statistics of UNHCR are indicative of the fact that developing countries at the
end of 2012 hosted 86 per cent of the world’s refugees, a proportion that has increased from 70
per cent in the last ten years. Moreover, it is reported that at the end of 2012 the 49 least
developed countries were providing asylum to 2.8 million refugees.
Also, latest statistics (as of 2018) show that there are 74.79 million persons of concern
worldwide. There are 70.8 million forced displaced persons in the world, out of which 41.3
million are internally displaced people, 25.9 million are refugees and 3.5 million are asylum
seekers. Top hosting refugee countries are: Germany 1.1 million, Sudan 1.1 million, Uganda 1.2
million, Pakistan 1.4 million and Turkey 3.7 million accessed from UNHCR, Refugee Data Finder
and UNHCR, Figures at a glance.
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nationals.?*® However, burden-sharing in terms of international solidarity is a functional

necessity for an effective operation for a comprehensive non-refoulement policy.?*’

Non-refoulement remains the cornerstone of protection. The 1951 Refugee Convention
and its 1967 related Protocol provided the UNHCR with an international framework
within an extended supervisory responsibility role and mandate. The abolition of the
geographical boundaries, which is the central scope of the Protocol, abolishes the
difficulty experienced today by many asylum seekers who must be outside of the
country to request international protection. Refugee protection has been realized within
narrow and broad interpretations in various disciplines; however, thus far, no
interpretation has concluded that irregular migration should form a new category of

persons in need of protection, even outside the 1951 Refugee Convention’s framework.

3.2.3 Interdisciplinary Analysis of International Protection
The question that is explored in more depth in this section revolves around the
distinction between the categories of migrants coming from vulnerable situations and

refugees as per the 1951 Refugee Convention definition.

‘Migrants on the move’ refers to mixed flows of people who travel irregularly, including
refugees and it is the host states’ obligation to identify them as such. However, the
phenomenon has been researched within various disciplines. Contrary to other
disciplines, a legal analysis of the phenomenon seems to limit the definition of
protection. For example, in international relations, the international organizations’

responsibility in terms of protection could depend exclusively on their personality. In

246 jbid 102.
247 ibid.
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political science, the concept of protection could be narrowed due to scrutinized

national and political interests.

This research supports the rights of irregular maritime migrants based on international
principles and values that transformed into human rights when these were incorporated
in the UDHR. Thus far, the thesis has demonstrated the responsibility of the UNHCR, in
collaboration with governments, as the main responsible Office. A detailed analysis will

follow concerning the potential responsibility of other actors.

In addition to the approaches mentioned above relating to the analysis of the refugee
phenomenon, sociological theories also play a crucial role. In proximity to this
hypothesis is Kunz’s analysis on the acute?*® and anticipated?*° refugee within a kinetic
model.?*? It is based on the circumstances under which a person passing through the
border of his country does not influence his refugee status but it circuscribe his chances
of resettlement.?! Kunz explains that what distinguishes all refugee decisions from the
voluntary migrants is their motive. Refugees, unlike voluntary migrants, are reluctant to

uproot themselves.?>?

In 1969, Kunz referred to a new dimension of migration. His analysis was based on a
motivational and kinetic model of a push and pull theory of refugee movements.

Accordingly, some refugees leave their home country prepared with a clear knowledge

2% EF. Kunz, ‘The refugee in flight: Kinetic models and forms of displacement’
(1973) International migration review, 7(2), 125-146. Kunz, explains that acute refugee
movements contrast with anticipatory sharply both, in selectiveness and in kinetics. They arise
from great political changes and refugees flee either in mass or in bursts of individual or group
escapes, and their primary purpose is to seek asylum to a neighbouring or near-by country.
2% ibid Kunz refers to an anticipatory refugee as a person ‘who arrives door-to door to the
country of immigration, leaves his home country before the deterioration of the military or
political situation prevents his orderly departure’, 131-132.
250 ibid.
21 ibid 130.
252 ibid.
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of their destination, and others pass through the borders of their homeland under
military pressure or on a sudden refugee movement without a desire to gain citizenship
from other states but to settle in a country willing to offer them hospitality.>3
Anticipatory movements follow a ‘push-permit’ model, while acute refugee movements
rely on the ‘push’ motive. For example, following the Second World War, Jewish
refugees belonged in the anticipatory movement resulting in their migration to nearby
countries which then turned into an acute refugee situation when the country of asylum

came under Germany’s pressure.?*

Understanding the differences between migrants and refugees is challenging. While
some argue that a distinction is not possible, others have distinguished between forced
and voluntary migration.?>> Crawley and Skleparis, argue that the distinction between
refugees and migrants fails to reflect upon the migratory processes since people travel
together with different motives, change status or satisfy the criteria for two statuses
simultaneously.?*® For example, forced migration is understood as an involuntary
movement of people which is always part of much larger assemblages of socio-political
and cultural processes and practices, whilst all displaced, they find themselves in
qualitatively different predicaments.?>’ The migration-asylum nexus suggests that
political upheavals, conflicts, and economic difficulties often coincide thus providing
different motives for moving. 2°2 Another point is that the longer the conflict continues,

different political and economic factors shape the experiences of those living in times of

23 jbid 131.
2% ibid 135.
255 Heaven Crawley, Demetris Skleparis, ‘Refugees, migrants, neither both: categorical fetishism
and the politics of bounding in Europe’s “migration crisis”’ (2018) Journal of Ethnic and
Migration Studies, 44(1), 48-64, 50.
256 ibid.
257 ibid 52.
28 ibid 53.
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war. Simultaneously protracted situations affect the economic infrastructure and
increase prices of goods and commodities, making people want to move.?>® Accordingly,
people may move between categories, especially during more extended periods of stay

in another country. 260

Regional actors, like the EU, explore, interpret, and incorporate into their structures the
international framework of protection for refugees by either including or excluding legal
aspects of migration movements. The question which arises is whether the EU can do
better in incorporating the 1951 Refugee Convention within its own legal order, or
whether Member States can be more linear towards a humanitarian approach. What is
noteworthy is that not all States have interpreted who is a refugee in the same way; for
example, African states have developed a broad definition for a refugee that does not
exclude migrants in vulnerable situations, (explained below). There is, therefore, a
possibility that migrants coming from vulnerable situations and travelling irregularly
from Africa may be under the false impression that the EU would consider them as
refugees and offer them protection because of the Convention in force by their regional

actor.

The 1969 Organization of African Unity (OAU) in Article 1(2) provides that

The term ‘refugee’ shall also apply to every person who, owing to external
aggression, occupation, foreign domination, or events seriously disturbing public

order in either part or the whole of his country of origin or nationality, is

29 ibid 54.
%60 jbid 55-59.
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compelled to leave his place of habitual residence in order to seek refuge in

another place outside his country of origin or nationality. 26*

Similarly, the 1984 Cartagena Declaration for Refugees establishes a broad definition of
refugees for the Central American area. Accordingly, it provides that the definition or

concept of a refugee suggested for the region

[...] includes in addition to containing the elements of the 1951 Convention and
the 1967 Protocol, persons who have fled their country because their lives,
safety or freedom have been threatened by generalized violence, foreign
aggression, internal conflicts, massive violation of human rights or other

circumstances which have seriously disturbed public order.?6?

This section aims to present some of the main variables surrounding the definitions of
‘refugees’ and ‘protection’ to enhance the understanding of complexities within the
frameworks and the attitude of states in policy making. In international relations, the
new definition of ‘refugee’ had an independent causal effect on the trajectory of world
politics.?®3 In a continuously changing political world, the definition of who is a refugee
has broadened. It includes people fleeing human rights violations, not necessarily

persecution, internally displaced persons (IDPs) and the drivers of forced migration.?%*

261 Organization of African Unity (OAU), Convention Governing the Specific Aspects of Refugee
Problems in Africa (‘OAU Convention’), 10 September 1969, 1001, U.N.T.S. 45. The Convention
entered into force on 20 June 1974.

262 Regional Refugee Instruments & Related, Cartagena Declaration on Refugees, Colloquium on
the International Protection of Refugees in Central America, Mexico and Panama, 22 November
1984, Part lll.

263 Betts & Loescher (2011) (n 48)

264 ibid 2-5,13. Further to their analysis on the causes of forced migration from a political
perspective, the authors argue that there is a relationship between displacement and
colonialism. Human displacement’s causes are identified to relate to the trends in international
system, geopolitics, and the global political economy. Relatedly, Gilbert writes about the
authority of protection by the UNCHR and notes that Courts and States should recognize and
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In international relations it is understood that the relationship between the state
(country of origin) and the citizen (vulnerable categories of migrants, refugees, asylum

seekers, IDPs) has more likely broken down.?6>

Hathaway and Foster argue that a sound understanding of the context also affirms the
duty to interpret refugee law in a way that allows it to evolve to meet contemporary
protection imperatives and further support that with the Final Act.?®® The governments
clearly determined that the Convention should have value as an example exceeding its
contractual scope.?®” Goodwin-Gill also acknowledges that structural reform of the
international protection mandate should be extended to migrants without protection,
and other categories of persons in need of international protection, not only refugees
but also stateless and internally displaced persons.26®

For international relations scholars, refugees are people of concern to the international
community because it is the one that should fulfil the protection gap created by the
country of origin.?%° This position is based on the principal-agent action where all broken

contracts between the state and citizen must recur.2’°

Puggioni, arguing in favour of rethinking protection within the context of international

relations, explains that the meaning of protection ‘remains open to interpretation since

acknowledge it. Geoff Gilbert, ‘UNHCR and Courts: Amicus curiae... sed curia amica est?’.
(2016) International Journal of Refugee Law, 28(4), 623-636.
265 Betts & Loescher (2011) (n 48) 6.
266 Hathaway & Foster (2014) (n 234) 9. Also, Final Act and Convention relating to the Status of
Refugees, 1951. Retrieved at: UN Conference of Plenipotentiaries on the Status of Refugees and
Stateless Persons, Final Act of the United Nations Conference of Plenipotentiaries on the Status
of Refugees and Stateless Persons, 25 July 1951, A/CONF.2/108/Rev.1,
267 Hathaway & Foster (2014) (n 234) 9.
268 Guy S. Goodwin-Gill, ‘The Movements of People between States in the 215t Century: An
Agenda for Urgent Institutional Change’ (2016) International Journal of Refugee Law, 28(4), 679-
694) 679.
29 jhid 4.
270 ibid 5.
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it conflates with the concept of assistance’.?’* Accordingly, there is a different rationale
within the international relations discipline which has traditionally focused on the limits
of protection rather than protection itself.?’2 The limits of protection exist in the
mechanisms developed to make access to protection almost impossible.?”® State
sovereignty and admission policies are identified as the barriers to protection or
assistance to protection. Protection could be legal or political, or it could be a haven.
Puggioni, further argues that refugees’ protection refers to diplomatic protection,
namely the protection accorded by states to nationals abroad?’* based on states’
obligations under international law. Therefore, protection is defined by states’ actions

in favour of refugees and the functioning of the administrative and judicial systems.?”>

However, from a legal perspective, refugees enjoy universal rights as human beings
most of whom are victims of persecution. The principle of solidarity places an obligation
on states to act in good faith, both within their territories and extraterritorially, and to
respect their international obligations and responsibilities regarding non-refoulement.
In the context of structural changes to the international protection mandate, Goodwin-
Gill expressed the view that radical change is required not only institutionally but
particularly in the attitudes of the developed countries. The author points to a

responsibility deficit dating back to the creation of the UNHCR and the 1951 Refugee

271 Raffaela Puggioni, ‘Rethinking International Protection’ in Raffaela Puggioni, Rethinking
International Protection: The Sovereign, the State, the refugee (Palgrave Macmillan 2016) 209-
215.
272 ibid 3.
273 ibid.
274 Theory developed by Antonio Fortin in its 2000 Article on the meaning of ‘Protection’ in the
Refugee Definition. The author argues that the meaning of the refugee definition is often
misunderstood and that the term ‘protection” means ‘diplomatic protection’. The article further
considers the circumstances and parameters within which the notion of ‘internal protection’ is
relevant to the determination of refugee claims. Antonio Fortin, ‘The meaning of protection in
the Refugee definition’, (2000) International Journal of Refugee Law, 12(4), 548-576
275 pyggioni (2016) (n 271) 8.
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Convention when States declined to accept the UN Secretary-General’s proposal on
cooperation which was essential in order to relieve the burden by initial reception
countries.?’® Such failure is partly replicated in the EU’s continuing struggle to provide
meaningful content to its treaty provisions on sincere cooperation, solidarity and fair
sharing of responsibility.?’”” However, the EU has a unique identity as a regional
organization and its system places a heavier responsibility on its Member States to

comply with its legal acts.

This section has demonstrated that the concept of protection for refugees and irregular
migrants has a broader meaning when approached as a socio-legal or human
phenomenon. The concept of protection is defined in broader terms in different (other
than legal) disciplines; however, its limitation in the legal definition does not engage
much with the international obligation to justice and the normative nature of its

cornerstone principle of non-refoulement.

Recent developments concerning international protection and the vulnerability element
within irregular migration at the international level indicate the limitations of the legal
concept of the definition of a refugee within the 1951 Refugee Convention. At the same
time, a further need to correct the international framework on protection for migrants
coming from vulnerable situations within an irregular migratory cycle was also

identified.

276 Goodwin-Gill, * (2016) (n 268) 688.
277 ipid.
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3.2.4 Developments in International Protection and the Vulnerability Concept Within
Irregular Migration.
The international framework on protection has remained the same since the adoption

of the 1967 Protocol, without any attempt to amend it or draft another convention.

The evolution of the European Communities and the European integration theory
created a new, yet parallel, legal order to international law. International protection in
the EU will be explored and analysed in terms of the polity’s responsibility (within its
own legal order and in international law) in Study Two of this thesis. However, since this
section deals with the historical development of international protection and its
relationship to the irregular migration phenomenon in the Mediterranean, the recent

international efforts to address the phenomenon holistically are explored.

The aim of strengthening solidarity is encouraged by the UNGA’s New Declaration of
2016,%8 following the UN Summit on Refugees and Migrants,?”® the 2030 Agenda for
Sustainable Development,?®®© and the International Dialogue for Migration.?8!
Specifically, the 2030 Agenda for Sustainable Development provides a critical framework

for understanding and minimizing the drivers of irregular migration.?82 This commitment

28 UN General Assembly, ‘New York Declaration for Refugees and Migrants’.

279 UN Summit on Refugees and Migrants, 19'" September 2016, New York, General Assembly.

20 UN General Assembly, ‘Transforming our world: the 2030 Agenda for Sustainable

Development’, 21 October 2015, A/RES/70/1.

Also see: <http://www.migration4development.org/sites/default/files/en_sdg_web.pdf>

281 The International Dialogue on Migration, under the auspices of the International Organization

for Migration, which is currently an UN agency. Retrieved at:

<https://www.iom.int/international-dialogue-migration>

282 UN (2017) Issue Brief 2, Supra-7. 17 Commitments refer to the ending of poverty (SDG1),

hunger (SDG2), improve health systems (SDG3), ensuring quality education for all girls and boys

(SDG4), clean water and sanitation (SDG 6), affordable and clean energy (SDG7) promoting

decent jobs for all (SDGS8), industry innovation and infrastructure (SDG9), reducing inequalities,

(SDG 5&10), sustainable cities and communities (SDG11), responsible consumption and

production (SDG12), climate action (SDG 13), Life below water, (SDG14), Life on land (SDG15),

Peace and Justice strong institutions (SDG16), partnerships to achieve the goal (SDG17).

Available at: https://www.un.org/sustainabledevelopment/sustainable-development-goals/
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focuses on the sustainable development of an inclusive environment for all in their
communities by ensuring access to justice. The goal is also to reduce?® the drivers of
migration by addressing the obligations of actors and allowing individuals to live in

healthy, safe, and secure societies.?8

The UN Summit on Refugees and Migrants can be characterized as a global call by the
UN, incorporating a holistic approach for a game-changing response to large
movements?® of refugees and migrants by all actors involved.?8¢ The UN Summit on
Refugees and Migrants produced the New York Declaration,?®” which aims for greater
responsibility-sharing for refugees and migrants between the UN Member States,
including measures in host countries and host communities globally. The Declaration

acknowledges the separate legal frameworks of refugees and migrants, but it indicates

283 The UN is its brief, explain that to reduce the adverse drivers of irregular migration there are
three prevention aspects. Those are: ‘(i) early action to address the political differences that lead
to or perpetuate violent conflict; (ii) ensure that no one is left behind, including peace
agreements, development programmes and humanitarian assistance so as to avoid further
instability and violence; and (iii) endure the sustainability of peace through strengthening
democracy and rule of law, building stronger, more resilient, accountable state institutions with
adequate checks and balances and working to establish effective democratic control over armed
forces’. UN (2017) Issue Brief 2, ibid 8.
24 UN (2017) Issue Brief 2, ibid 7.
85 A large movement of persons is a contemporary term and most probably the same as mass
influx. In accordance with a recent report of UNHCR and the Global Migration Group, ‘a large
movement depends less on the absolute number of people moving than its geographical
context, the receiving States’ capacities to respond and the impact caused by its sudden or
prolonged nature on the receiving country’, UN Office of the High Commissioner for Human
Rights (OHCHR), Principles and Guidelines, supported by practical guidance, on the human rights
protection of migrants in vulnerable situations, February 2017, 13. Available at:
http://www.refworld.org/docid/5a2f9d2d4.html
286 UNHCR spokesperson Melissa Fleming speaks at the Palais des Nations briefing, Retrieved at:
<http://www.unhcr.org/news/latest/2016/9/57ceb07e4/un-summit-game-changer-refugee-
migrant-protection.html>
287 On 19 September 2016, at the UN Summit on Refugees and Migrants, called by the General
Assembly, 193 States signed the New York Declaration, as one plan of addressing large
movements of refugees and migrants. ‘The Summit was a watershed moment to strengthen
governance of international migration and a unique opportunity for creating a more responsible,
predictable system for responding to large movements of refugees and migrants’. Retrieved at:
<https://refugeesmigrants.un.org/summit>
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that both categories have the same universal human rights and fundamental freedoms.
The Declaration addresses irregular migration in the context of forced displacement in
large movements, often presented with complex challenges.?®8 The global commitment
to addressing large movements of refugees and migrants while ensuring their dignity
and human rights is evident from the legal obligations set in the international human

rights treaties adopted since the 1951 Refugee Convention.?®®

The New York Declaration refers to irregular migrants (not illegal migrants). In the
absence of a universally accepted definition of an irregular migrant, the glossary of the
International Organization for Migration (I0OM),?° addresses irregular migration as a
movement that takes place outside the regulatory norms of the countries of origin,
transit and receiving countries.?®® A similar definition to irregular migrants is the one
recommended by the Office of the High Commissioner for Human Rights (OHCHR) for
‘migrants who may be at risk at international borders’, including ‘migrants in irregular
situations, migrants in smuggling situations, trafficked persons as well as migrants who

are ... children [and] ... women ....”?%?

8 UN General Assembly, ‘New York Declaration for Refugees and Migrants’, (n 159) para 4.

28 International Convention on the Elimination of All Forms of Racial Discrimination, the
International Covenant on Civil and Political Rights, the International Covenant on Economic,
Social and Cultural Rights, the Convention on the Elimination of All Forms of Discrimination
Against Women, the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, the Convention on the Rights of the Child, the International
Convention for the Protection of the Rights of All Migrant Workers and Members of Their
Families, the International Convention for the Protection of All Persons from Enforced
Disappearance and the Convention on the Rights of Persons with Disabilities.

290 |OM became a UN Interrelated Agency on 19/09/2016.

291 Retrieved at: https://www.iom.int/key-migration-terms. Also, one author, interprets
undocumented migration to mean an organized travel ‘specifically to avoid the institutionalized
system of state regulation [which has] become increasingly common across the Mediterranean’,
Michael Collyer, Russel King, 'Narrating Europe’s migration and refugee “crisis”’ (2016) 9(2)
Human Geography: a new radical journal 1.

292 /(¢) The term ‘migrants who may be at particular risk at international borders’ includes but is
not limited to migrants in irregular situations, migrants in smuggling situations, trafficked
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The OHCHR recommends that states do not consider it a criminal offence when adopting
or amending their legislation to endure the irregular entry or the attempt to enter in an
irregular manner or irregular stay, given that the border crossing is an administrative
issue and further proposes that administrative, rather than criminal sanctions, apply to
irregular entry.?%3 Accordingly, in Resolution 3449 of 1975, the UNGA provides that the
term ‘illegal’ should not be used to refer to migrants in an irregular situation.?®* The
same applies to refugees and asylum seekers.?®> Asylum seekers are not penalised for
unlawful or irregular entry, and they should not be penalised for the use of forged
documents if they intend to seek asylum in a safe territory.

The New York Declaration describes today’s migration and refugee crisis, which has
been escalating for several years into a global phenomenon. According to the UN, the
Declaration recognizes the unprecedented level of human mobility and an exceptionally
high number of persons forcibly displaced from their homes. In addition, it states that
even more refugees and migrants find themselves in life-threatening situations which
create an overwhelming situation for the receiving states, especially those in the front

lines.?®® The Declaration addresses the drivers of migration, including those of irregular

persons, as well as migrants who are; children (accompanied by family members as well as
unaccompanied and separated children), women (including pregnant women and new and/or
breastfeeding mothers), persons who have suffered abuse including sexual and gender based
violence, victims of torture and cruel, inhuman and degrading treatment and victims of violence
and trauma, persons with disabilities, older persons, stateless persons, indigenous peoples,
persons who are members of minority communities, persons with HIV or particular health
concerns, and lesbian, gay, bisexual, transgender and intersex (LGBTI) persons, human rights
defenders and political dissidents’, 4. UN Office of the High Commissioner for Human Rights
(OHCHR), 'Recommended Principles and Guidelines on Human Rights at International Borders’,
23 July 2014, A/69/CRP.1.
2% ibid 8.
294 UNGA Res 3449(XXX), ‘Measures to ensure the human rights and dignity of all migrant
workers’, 9 December 1975.
25 An asylum seeker is an applicant of international protection whose application is pending
examination.
2% UNHCR, ‘New York Declaration, Quick Guide’, June 2017 Update, 5. >
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migration. It highlights that beyond the search for new economic opportunities, people
move to escape armed conflict, poverty, food insecurity, persecution, terrorism, or
human rights violations and abuses. Furthermore, people migrate in response to the
adverse effects of climate change, natural disasters (some of which may be linked to
climate change), other environmental factors, or a combination of these reasons.?®’
Thus, the Declaration is a first step towards protection not only to refugees but also to
persons who face such challenges in their countries. It is argued that it describes a new
category of people in need of protection, which this thesis identifies as irregular

migrants coming from vulnerable situations.

The Declaration further acknowledges the same universal human rights and
fundamental freedoms to refugees and migrants because they face many common
challenges and have similar vulnerabilities.?®® It clarifies that large movements may
involve mixed flows of people, whether refugees or migrants, who move for different
reasons yet may use similar routes.?® Therefore, the author argues that the Declaration
identifies the same human rights for refugees and migrants because of their

vulnerability, which stems from humanitarian situations.

To this end, the development of the legal concept of international protection within a
global response acknowledges all forms of grave events or drivers that lead persons or
populations to seek ordinary residence in another state. This argument, when compared
to the international framework of protection, particularly since the 1967 Protocol, could

lead to a positive step in addressing any shortfalls created then, by the removal of the

297

ibid para 1.

ibid para 6. Vulberabilities and/or vulnerable situations are also mentioned in the Declaration
paragraphs 8(i), 12, 23, 29,30, 31, 37, 51, 52, 58, 59, 60.

29 ibid para 7.
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geographical and chronological boundaries of the 1951 Refugee Convention, which did
not include the entirety of the irregular migration cycle. Such a development draws
similarities to the ICRC proposal prior to the entry into force of the 1951 Refugee
Convention, which, as analysed earlier, derived from an international obligation to

justice.

Turk and Garlick, following the New York Declaration, point out that the complexity,
scale and global response of movements of asylum seekers, refugees and migrants today
highlight the need for international cooperation more starkly than at any other point in
recent history.3%° On a profound examination of the legal foundations of international
cooperation, solidarity, and responsibility-sharing, clear support emerges from
international legal sources from states’ obligation to cooperate in responsibility-sharing
and responding to the refugee displacement.3?! The UN Declaration for Refugees and
Migrants is a strong expression of political will to address more effectively the large
movements of refugees and migrants, save lives, protect their rights and share
responsibility. The commitments3%? addressed in the Declaration have led to discussions

in the two Global Compacts that followed the New York Summit.

300 yvolker Tirk & Madeline Garlick, ‘From Burdens and Responsibilities to Opportunities: The
Comprehensive Refugee Response Framework and a Global Compact on Refugees’, (2016)
International Journal of Refugee Law, 28(4), 656-678, 656. Ahmar Afaq, & Nishant Sirohi, The
New York Declaration For Refugees And Migrants, (2018) World Affairs: The Journal of
International Issues, 22(1), 80-97.

301 ibid.

302 ibid.
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303 one for refugees and the other for migrants, have been

Two Global Compacts,
adopted in 2018.3% The Global Compact on Safe, Orderly and Legal Migration (GCM)
addresses the humanitarian, development-related and human rights aspects of
migration. It is the first intergovernmental agreement to cover all international migration
dimensions holistically and comprehensively. It is intended to change the perception of
migration, make it work for all and leave no one behind. The Global Compact on refugees
aims to strengthen the international response to large movements of refugees, including
protracted refugee situations.3% It is clarified that people displaced across the border

are refugees rather than migrants and their situation is addressed within the framework

of the Global Compact on Refugees.3%°

In an analysis on the Global Compact on Refugees, Hathaway argues that to make
protection for refugees real, robust and reliable, the ‘accidents of geography’ approach
to the allocation of burdens and responsibilities should be replaced by delivering real

benefits to real host communities.3®” As he put it, ‘[w]e cannot succeed by hunkering

303 The Global Compact is framed consistent with target 10.7 of the 2030 Agenda for Sustainable
Development in which Member States committed to cooperate internationally to facilitate safe,
orderly and regular migration and its scope is defined in Annex Il of the New York Declaration.
Global Compact on Safe, Orderly and Legal Migration, Zero Draft, 5 February 2018.
304 The Global Compact on Safe, Orderly and Legal Migration will be adopted in the 73™ session
of the UN General Assembly. (The Global Compact on Migration is by now, adopted, in an
Intergovernmental Conference in Marrakesh., Morocco, on the 10" December 2018, to which |
have attended, as part of the Delegation of Cyprus).
395 Key objectives of the Global Compact on Refugees are the following: to ease the pressures
on host countries, to enhance refugee self-reliance, to expand access to third-country solutions
and to support conditions in countries of origin for return in safety and dignity. Retrieved at:
http://www.unhcr.org/towards-a-global-compact-on-refugees.html
Global Compact on Refugees, 26 June 2018. Retrieved at:
http://www.unhcr.org/events/conferences/5b3295167/official-version-final-draft-global-
compact-refugees.html
306 UN (2017) Issue Brief 2, It is also clarified by this UN Paper, that even outside of refugee
flows, the negative socio-economic impacts of war, may drive migration through negative
impacts on labor markets, livelihoods, food and health security, social service delivery and
through political instability and social tensions and the growth of criminal networks.
307 Hathaway, (2019) (n 229).
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down and pretending that the challenges to the vitality of human rights and
multilateralism can be papered over by adopting vague guiding principles coupled with

never-ending talkfest’.308

The same reasoning regarding the benefits of migration also applies within the principles
of the GCM. The GCM aims to ensure that the phenomenon of migration in the
Mediterranean, which reached its peak in 2015, characterized by increased irregular
migration flows, deaths and gross human rights violations, will not be repeated.3% The
UN Member States are urged to address migration concerns comprehensively and do
more to ensure respect and protection of migrants’ rights, regardless of their migration
status, while also taking into consideration the security and prosperity concerns of
countries across the migration spectrum.319 Both Compacts agree that in order to achieve
protection, acceptance and sustainable rights for refugees and migrants, economic

support by states is necessary.

Irregular migrants at sea have been a major concern for the EU Member States because

of the unauthorized irregular crossings from the Middle East to the EU. With

308 ibid 7.
309 The IOM’s Missing Migrant Project reports the dead/missing at sea for all migration routes.
Statistically, the Mediterranean has been the deadliest worldwide route for irregular migrants.
The project started in 2014, with the beginning of the migration phenomenon in the
Mediterranean and it continues to this day. It also records the migration flows of all regions. All
info can be retrieved at: https://missingmigrants.iom.int/
Also, see IOM, ‘Fatal Journeys, Tracking Lives Lost during Migration’, 2014; IOM, ‘Fatal Journeys
— Improving data on Missing Migrants’, Volume 3, Part | and Part Il, 2017; United Nations
University, UNU-GCM, Institute on Globalisation, Culture and Mobility, ‘Identifying Migrant
Bodies in the Mediterranean’, 2018. Retrieved at:
https://i.unu.edu/media/gcm.unu.edu/publication/4375/1dentifying-Migrant-Bodies-in-the-
Mediterranean_0502.pdf
Also, see latest statistics, retrieved at: https://www.iom.int/news/mediterranean-migrant-
arrivals-reach-91093-2018-deaths-reach-1852
310 |OM, ‘A Force for Good: The Global Compact Aims to Make Migration Safer’, 31.10.18. Retrieved
at: <https://medium.com/@UNmigration/a-force-for-good-the-global-compact-aims-to-make-
migration-even-safer-123c3359fe48>
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vulnerability as a common characteristic, refugees and irregular migrants coming from
situations where widespread and systematic violations of human rights occur need
international protection, within the scope of the 1951 Refugee Convention or from
rights derived from other international human rights instruments. Irregular maritime
migrants in the Mediterranean are not only those who face persecution but also
populations or persons escaping environmental collapse, disasters, or other ‘state
fragility’ .31

The concept of vulnerability within migration is a foundational element of the human
rights framework and human dignity, as previously explored.3'? Migrants in vulnerable
situations are unable to enjoy their human rights effectively and are at increased risk of
violations and abuse. It has been acknowledged that these persons are entitled to call
on a duty bearer’s heightened duty of care.3!2 This, results from the drivers for irregular
migration, which the UN has categorized into the following: (i) economic and
demographic, (ii) environmental and (iii) human-made crises.3!* Accordingly, the UN

supports that:

[Tlhe ways that different drivers interact in different dimensions
(scale, location, distance, and duration) affects how governments and the
international community can respond in order to effectively protect migrants,

govern migration and harness its benefits.3!°

311 Betts & Loescher (2011) (n 48) 2.
312 UN Office of the High Commissioner for Human Rights (OHCHR), Principles and Guidelines,
supported by practical guidance, on the human rights protection of migrants in vulnerable
situations, February 2017, available at: http://www.refworld.org/docid/5a2f9d2d4.html
313 UN Office of the High Commissioner for Human Rights (OHCHR), ibid 5.
314 UN (2017) Issue Brief 2.
315 ibid.
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Migrants coming from vulnerable situations is a broad category that includes mixed
flows migrants, including refugees, asylum seekers, stateless persons, trafficked

persons, migrant workers.316

The migrants’ vulnerability could be personal or situational, and it may occur prior to, in
transit, or in the middle of their irregular journey. During the journey, irregular migrants
may lack food and water, face violence and become vulnerable to exploitation. Human
trafficking and human smuggling are commonly reported within the politics and policies
developed to tackle irregular migration. Accordingly, several factors3!” may place a
migrant in a vulnerable situation, in terms of health, violations of human rights, and
needing some form of protection. A relevant question to be asked at this point, is
whether there is a nexus between the aspect of vulnerability in irregular migratory

situations and non-refoulement?

The IOM’s thematic report on negotiations for the GCM, acknowledges that although
the normative framework of international human rights3!® applies to all persons,

regardless of their status (regular or irregular), the vulnerability of migrants or migrants

316 UN Office of the High Commissioner for Human Rights (OHCHR).
317 Ibid In accordance with a 2017 Report of the UNHCR and the Global Migration Group, on the
Principles and Guidelines on the protection of the human rights of migrants in vulnerable
situations, the practices in reference include, ‘closure of borders, denial at the border, collective
expulsion, violence by State officials and other actors (including criminals and civilian militias),
cruel, inhumane or degrading reception conditions, denial of humanitarian assistance and
failure to separate the delivery of services from immigration enforcement’.
318 the International Covenant on Economic, Social, and Cultural Rights; 1 the International
Covenant on Civil and Political Rights; 2 the International Convention on the Elimination of All
Forms of Racial Discrimination; 3 the Convention on the Elimination of All Forms of
Discrimination against Women; 4 the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment; 5 the Convention on the Rights of the Child; 6 the
International Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families; 7 the International Convention for the Protection of All Persons from Enforced
Disappearance; 8 and the Convention of the Rights of Persons with Disabilities.
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in vulnerable situations, is not defined.3?® Accordingly, it is stated that while some
organizations have developed internal definitions, there is no internationally recognized
definition to date which contributes to potential protection gaps. This is addressed in
the report by the Special Representative of the Secretary General on Migration, which
proposes efforts to develop a working definition of ‘migrants in vulnerable situations
and non-binding instruments to identify protection gaps.3?® Vulnerability may be
contained in legal texts or considered as an element to the human condition. Even
though these are related they are not the same. Vulnerability as an element of the
human condition, applies to all people by virtue of their human nature. 32! As such,
vulnerability applies to all human persons from the moment they are born until the
moment they die. At the heart of vulnerability, therefore, is our inherent human dignity
which states are called upon to address. In a way if a state fails to address people’s
vulnerabilities it fails to respect their human dignity. Human dignity is the inherent value
of humanity which underpins states’ legal obligation to implement and incorporate
human rights in their policies. Similarly, this obligation applies to all actors, including
international public organizations and, more specifically, the EU. Principles that
underpin the irregular migrants’ protection are drawn from the UN Charter,

international human rights frameworks, and international refugee law.

The phenomenon of irregular migration in the Mediterranean urged the two Offices of

the UN, namely the UNHCR and IOM to warn political leaders that the

319 |OM, Global Compact Thematic Paper, ‘Protection of the Human Rights and Fundamental
Freedoms of Migrants and the Specific Needs of Migrants in Vulnerable Situations’, 3.
320 UNGA ‘Report of the Special Representative of the Secretary General on Migration’ (3
February 2017) 715 Session UN Doc A/71/728.
321 Martha Albertson Fineman, ‘The vulnerable subject: Anchoring equality in the human
condition’, (2008) Yale Journal of Law & Feminism, 20 (1).
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political discourse concerning refugees and migrants, particularly those arriving
by boat, has become dangerously toxic in some countries, even at a time when
arrivals to Europe are declining. This narrative is stoking unnecessary fears,
making it harder for countries to work together and blocking progress towards

solutions.322

This statement came as a warning to the policies developed within the EU by Member
States’ leaders in relation to both international protection and irregular migration in the
Mediterranean. Nevertheless, the obligation to protect and the normative character of
non-refoulement as customary international law,3?3 cannot but allow the protection of
persons or populations in vulnerable situations. The principle of non-refoulement is
therefore consistent with the principle of vulnerability endorses vulnerability and the

drivers of migration.

To summarize, in 2018, migration became a significant matter of concern for the UN. As
a worldwide phenomenon, it has been a source of human tragedy and loss and has
revealed major deficiencies in migration policies. Gaps in the implementation of the EU
acquis and its external competences have further created tensions in the regional

sphere.

322 10M, ‘UNHCR and IOM Appeal to European Leaders to Tackle Mediterranean Deaths’, Press
Release, 17.10.2018.
IOM Director (newly elected), Antonio Vitorino stated that ‘Perilous irregular migration is in no
one’s interest. Together we must invest more in regular migration, enhanced mobility, and
integration to foster growth and development that benefits both sides of the Mediterranean,’
ibid.
323 Customary international law emerges from practice and opinion juris. Article 38 of the
International Court of Justice reads that the Court functions in accordance with international
law, and in para 3 that international law includes international custom, as evidence of a general
practice accepted as law. Statute of the International Court of Justice. United Nations, Statute
of the International Court of Justice, 18 April 1946.
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Despite the charged climate caused by the refusal of some states to attend (i.e., Hungary
and Poland), the UN managed to bring States together to remind them of their
obligations and the values and principles of the UN. Saving lives, either in the
Mediterranean or in the Sahara Desert, is the UN’s primary goal, clearly stated in the
International Dialogue on Migration3?4 prior to the Marrakesh Conference3?® for the
adoption of the Compact on Migration. As the ex-Director of the IOM, Ambassador
William Lacy Swing, argued prior to the adoption of the Global Compact on Migration,
the Compact is a move away from a toxic approach that migration has become a

negative world besides the history.32®

The International Dialogue on Migration, which began in 2016, ran parallel with the EU’s
discussions on the migration-development nexus. The migration-development nexus is
the result of a UNGA declaration which created the Global Forum on Migration and
Development. However, the Forum is consultative and provides a platform for States to
discuss and develop policies linking migration to development in countries of origin and
destination.3?” However, the nexus indicates that there is a link connecting the drivers
of migration to policies that remain open to protection or to development at a regional

level.

324 International Dialogue on Migration 2017, United Nations, 18-19 July 2017, ‘Understanding
vulnerabilities: A solution-based approach towards a global compact that reduces vulnerabilities
and empowers migrants.’
325 The author attended the 10-11/12/2019, the United Nations, Intergovernmental Conference
for the Adoption of the Global Compact on Safe, regular, and orderly Migration, Marrakesh,
Morocco.
326 https://www.iom.int/press-room/quote-of-the-day
327 The author attended the 7™ meeting of the Global Forum on Migration and Development,
Dialogue on Global Compact implementation, Room Xll, Building A, Palais de Nations, United
Nations Geneva, 03-05/9/2018. Also, the author attended 21/02/2019, United Nations, Global
Forum on Migration and Development, First Meeting of the Forum, Palais de Nations, Geneva
and on 29/5/2019 the Second meeting of the Global Forum on Migration and Development,
Friends of the Forum, International Labour Organization, Geneva.

115


https://www.iom.int/press-room/quote-of-the-day

As a result, a common approach to human mobility has become a significant UN goal
especially in the last few years further requiring the EU, as an international regional
organization, to adjust its legislative framework accordingly and ensure appropriate
implementation through its legal acts and monitoring of the European Commission.
Before examining the EU’s potential responsibility stemming from its legal acts, the
thesis proceeds with an analysis of the states and EU’s recent responses to irregular
migration. The question explored in the subsequent section is whether the Member
States have in any way misunderstood the very essence of protection as developed in

international law.

3.2.5 The Recent Response to the Phenomenon of Irregular Migrants in the
Mediterranean

As political decisions fall short of the post-war human rights instruments’ objectives as
a response to irregular migration in the Mediterranean, there is a tendency that views
these instruments as less valued.3?® Similar to the British policy on refoulement aiming
to completely block illegal immigration by sea to Palestine, an EU-Turkey Action Plan,
activated on 29" November 2015, attempted to block the migratory flows of irregular
migrants to the EU’s Member States.3?° The Action Plan reinforced by the EU-Turkey
Statement on 18t March 2016 by the Heads of EU Governments,33° provided that all
irregular migrants crossing from Turkey to the Greek islands from 20™ March 2016 are

to be returned to Turkey.

328 Hathaway refers to Harlan Cohen and argues that there is a lack of enthusiasm for
multilateralism, leading to too little by way of deliverables at the national level. Hathaway,
(2019) (n 229).
329 Eyropean Commission, ‘EU-Turkey Action Plan’ 15 October 2015.
330 Eyropean Council, ‘EU-Turkey statement’ 18 March 2016.
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The Statement foresees that for every Syrian being returned to Turkey from the Greek
islands, another Syrian will be resettled from Turkey to the EU, considering the UN
vulnerability criteria.33! The discontinuance of the said mechanism is to apply when the
number of returns is reduced, and the Member States will then contribute to
resettlement on a voluntary basis while the cost of the return operations is funded by

the EU.

The European Council®3? justified the measure based on the return taking place (i) in
accordance with the relevant international standards, (ii) in line with the principle of
non-refoulement, (iii) as necessary to end human suffering, and (iv) to restore public
order. The statement came to be known as the EU-Turkey deal and aimed at preventing
further unchecked arrivals while alleviating intra-EU pressures on Schengen and
European political and economic projects.33® Moreover, the deal was also a result of
political pressure by Turkey on the EU and upon political statements which underlined

that Turkey would open the doors for unregulated migration towards Europe.334

31 para 2. It is reported that ‘[t}he EU agreed to assist Turkey in meeting the mounting burden
of hosting approximately three million refugees via provision of more than six billion Euros in
financial support [...] and increased resettlement of Syrian refugees residing in Turkey. EU
member states will accept one Syrian refugee in Turkey for every one sent back up to total of
72.000°, Kelly M. Greenhill, ‘Open arms behind barred doors: fear, hypocrisy and policy
schizophrenia in the European migration crisis’(2016) European Law Journal, 22(3), 317-332,
327.

Also, United Nations, Human Rights Office, Office of the High Commissioner, Retrieved at:
https://www.ohchr.org/Documents/Issues/Migration/PrinciplesAndGuidelines.pdf

332 European Council, ‘EU-Turkey statement, 18 March 2016’.

333 Greenhill, K (2016) (n 331) 325. The author rightly points on this deal that ‘the fact that a
group of 28 states with increasingly divergent interests was able to find consensus speaks to the
level of concern that leaders have their own domestic political features’. Quoted from E. Collett,
‘The paradox of the EU-Turkey refugee deal’ March 2016 Migration Policy Institute. Retrieved
at: <https://www.migrationpolicy.org/news/paradox-eu-turkey-refugee-deal>

341t is reported that Turkish President Recep Tayyip Erdogan, at a G20 meeting on 16 November
2015, in Antalya, threatened the European Commission President, Jean-Claude Juncker that
Turkey could send refugees to Europe by opening the doors to Greece and Bulgaria anytime and
put refugees on buses. Greenhill (2016) (n 331) 325. Also see, Burak Akinci and Stuart Williams,
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Turkey and Greece were assisted in the implementation of the Action Plan and
Statement respectively by EU institutions and agencies. An EU policy approach of hot
spots at the EU external borders33 was created in Italy and Greece due to a large
number of irregular arrivals, aiming to reduce irregular flows from Turkey to Greece. The
hot spots operated in cooperation between the hosting Member State and the EU
agencies of EASO, Frontex, Europol and Eurojust,33¢ but failed to prove respectful to the

rights of irregular migrants who crossed the Mediterranean.

A 2016 study3?’ by the European Parliament’s Policy Department indicated that in
Greece, for example, there is considerable overcrowding of migrants who are not
allowed to move to another European state. The dire conditions following the ruling of

the ECtHR in the case of M.S.S. v Belgium and Greece,*38 has been a confirmation of this.

There are two main concerns over the EU’s policy on the returns of irregular migrants

from an EU Member State to Turkey: first, the possibility of violating the principle of

Insider, ‘Erdogan threatens to send millions of refugees in Turkey to Europe’ 11 February 2016,
accessed at <https://www.businessinsider.com/afp-erdogan-threatens-to-send-refugees-
to-eu-as-nato-steps-in-2016-2>;
Euractiv, Erdogan threatened to flood Europe with refugees, 9 February 2016, accessed at
<https://www.euractiv.com/section/justice-home-affairs/news/erdogan-threatened-to-flood-
europe-with-refugees/>
335 Hot spots at external borders of the EU, operated as first reception facilities in the EU to
better regulate the floes of refugees, asylum seekers, migrants arriving irregularly from the
Mediterranean. See, European Parliament, Briefing Hot Spots at the EU external borders, State
of Play, 2018. Retrieved at:
http://www.europarl.europa.eu/RegData/etudes/BRIE/2018/623563/EPRS_BRI(2018)623563 _
EN.pdf
336 European Commission, ‘The Hot Spot Approach in Managing Exceptional Migratory Flows’,
Retrieved on: <https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-
do/policies/european-agenda-migration/background-information/docs/2_hotspots_en.pdf>
337 European Parliament, ‘On the frontline: the hotspot approach to managing migration’,
(2016), Directorate General for Internal Policies, Policy Department C, Citizens’ Rights and
Constitutional Affairs’. Retrieved at
<http://www.europarl.europa.eu/RegData/etudes/STUD/2016/556942/IPOL_STU(2016)55694
2 _EN.pdf>
338 M.S.S. v. Belgium and Greece, App no. 30696/09 (ECtHR 21 January 2011).
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non- refoulement, and, second, the potential responsibility of the EU in signing the
Agreement. Regarding the first concern, the possibility of a violation of the principle of
non-refoulement, burdens the Member State responsible for the return of an irregular
migrant. Regarding the EU’s responsibility in adopting such an agreement, a response is
provided by the EU’s General Court. In an action for annulment of the EU-Turkey
Statement before the General Court,3* the EU was cleared of any responsibility
concerning the adoption of the Statement. The responsibility for its adoption lies with

the Heads of States or Governments of States of the European Union.

The reasoning is further reinforced in the First Report on the progress made in the
implementation of the EU-Turkey Statement, in that it is stated that ‘decisive action was
taken by European leaders to break the cycle of uncontrolled flows of migrants creating

an unsustainable humanitarian crisis.” The Report moves on to say that

[t]he goal was to remove the incentive for migrants and asylum seekers to seek
irregular routes to the EU, through a combination of action as close as possible

to the entry point into the EU - in the Greek islands - and close cooperation

339 The CJEU declared that it lacked jurisdiction to the actions brought by three asylum seekers
against the EU-Turkey statement. Paragraph 57 is indicative of the ruling in that it states that
‘the expression ‘Members of the European Council’ contained in the EU-Turkey statement must
be understood as a reference to the Heads of State or Government of the Member States of the
European Union, since they make up the European Council’. In addition, it ruled that ‘the EU and
[the Republic of] Turkey’ had agreed on certain additional action points is explained by the
emphasis on simplification of the words used for the general public in the context of a press
release’. General Court of the European Union PRESS RELEASE No 19/17 Luxembourg, 28
February 2017 Orders of the General Court in Cases T-192/16, T-193/16 and T-257/16 NF, NG,
and NM v European Council.
Retrieved at:
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=188483&doclang=EN>
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between the EU and Turkey ... aim[ing] ... to restore a legal and orderly admission

system.340

In the European Commission’s Fifth Report on the Progress in the implantation of the
EU-Turkey Statement,*! it is acknowledged that there is little evidence to suggest that
efforts to control the flows in the Eastern Mediterranean route have caused any major
re-routing from Turkey. The total number of Syrians resettled from Turkey to the EU on
the ‘one-to-one’ framework provided in the Joint Statement, as of 27 February 2017,
was 3,565 but the pace on resettlement from the Greek islands remains poor.3*? The
resettlement of Syrians from Turkey under the ‘one-to-one’ mechanism reached a total
number of 4,378 by 4™ April 2017, according to the International Organization for
Migration’s (IOM) statistics, while readmission from Greece reached 943 migrants since
4t April 2016.3%3 It is calculated that from April 2016 (after the start of the mechanism)
until 10" May 2017, there have been 105 deaths in the Eastern route of the
Mediterranean. However, there are total 5.658 reported deaths in the Mediterranean

between the same periods.

While the mechanism developed to prevent flows of irregular migrants from the Eastern

Mediterranean route reduced the number of deaths in the Eastern route, it nevertheless

340 Commission ‘First Report on the progress made in the implementation of the EU-Turkey
Statement’ COM/2016/0231 final. To this day (12.05.2017) there are currently five reports on
the progress made in the implementation of the EU-Turkey statement. Next report is expected
inJune 2017.
31 Commission, ‘Report from the Commission to the European Parliament, the European
Council and the Council — Fifth Report on the Progress in the implantation of the EU-Turkey
Statement’, COM (2017)204 final.
342 ibid 8.
33 International Organization for Migration, ‘Migrant Presence Monitoring, Situation Report
March 2017’. Retrieved at: <http://migration.iom.int/docs/Sitrep%20Turkey%20_30-03.pdf>
Newest statistics are found at: https://ec.europa.eu/home-
affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-
migration/20200318_managing-migration-eu-turkey-statement-4-years-on_en.pdf
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increased the number of deaths in the central and western Mediterranean,3** thus not
contributing to the reduction of irregular migration in the Mediterranean as a whole,

contrary to the European Commission’s opinion.34

The EU Member States’ restrictive immigration policies spread inlands with fences being
erected throughout the Western Balkan region.3*® In 2015 and 2016, an anti-migrant
front unified Visegrad group (Czech Republic, Hungary, Poland, and Slovakia) shifted
their focus in aiding the countries of origin rather than relocating migrants within the
EU.3*” Hungary erected physical barriers to entry and amended its legislation on asylum
to restrict refugee access and oppose EU quotas for the relocation of asylum seekers,
erected border fences and closed its borders with Croatia and Serbia. The closure
affected Slovenia and 150,000 migrants seeking an alternate route.3*® The general

atmosphere of anti-migrant narratives results in the implementation of intolerant

344 Recorded deaths in the Mediterranean Sea by route, January 1 — May 10, 2017 accessed at
http://missingmigrants.iom.int/mediterranean on 12/05/2017.
345 European Commission Press Release, ‘Commission calls for renewed efforts in implementing
solidarity measures under the European Agenda on Migration’, 02.03.2017. The European
Commission Press Release calling for Member States solidarity for relocation and resettlement
included the following statement: ‘After almost one year, the implementation of the EU-Turkey
Statement of 18 March continues to deliver tangible results, despite the challenging
circumstances. Daily crossings from Turkey to the Greek islands have gone down from 10,000
persons in a single day in October 2015 to 43 a day now. Overall, arrivals have dropped by 98%.
The number of lives lost in the Aegean Sea since the Statement took effect has also substantially
fallen, from 1,100 (during the same period in 2015-2016) to 70’. Retrieved at:
http://europa.eu/rapid/press-release_IP-17-348_en.htm
346 Eugenio Ambrosi, International Organization for Migration, Euractiv ‘Migration: A safe
investment in humanity’, 29 June 2017. Retrieved at:

<https://www.euractiv.com/section/justice-home-affairs/opinion/migration-a-safe-
investment-in-humanity/>
347 Verlag Bertelsmann Stiftung, ‘Escaping the Escape: Toward Solutions for the Humanitarian
Migration Crisis’ (Verlag Bertelsmann Stiftung 2017)
348 ibid.
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migration agendas since the European Commission’s response to the migration crisis34°

has proven ineffective.3>°

It is argued that the consequences of the EU’s disjoint, anti-humanitarian and conflicting
responses came to be known as the European migration crisis,*** which made the EU
particularly susceptible to a unique brand of coercive bargaining that relies on the threat
of mass population movements as a non-military instrument of state-level coercion.3>?
This statement is justified by the Member States’ response to the mass arrivals of
migrants and refugees, which was mainly driven by national interests rather than
European solidarity.3>3 It is argued that (i) the lack of European solidarity and (ii) the
absence of a collective response to the humanitarian and political challenges, with the
reinstitution of internal border controls by States under the measure of exceptional
circumstances provided in the Schengen Border Code, proved to be, at least,

unsatisfactory.3>* Accordingly, border controls may be reintroduced as a last resort in

349 |n 2015 over one million refugees and migrants arrived in Europe. At that time, the
phenomenon was named by the EU and Member states as the European migration crisis.
Greenhill, (2016) (n 331).
350 Stiftung (2017) (n 347); Also see Collyer & King (2016) (n 291) 1.
31 Greenhill (2016) (n 331).
32 ibid 317.
33t is also argued that this gave push to the rise of right-wing nationalistic political parties. ibid
317.
354 Member States of Austria, Denmark, France, Germany, Norway and Sweden used Article 26
of the Schengen Border Code, under the procedure for prolonging border control at internal
borders, which reads that: 1. Member States may only prolong border control at internal borders
under the provisions of Article 23(2) after having notified the other Member States and the
Commission. 2. The Member State planning to prolong border control shall supply the other
Member States and the Commission with all relevant information on the reasons for prolonging
the border control at internal borders. The provisions of Article 24(2) shall apply. Regulation (EU)
2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union Code on
the rules governing the movement of persons across borders (Schengen Borders Code), [2016]
0oJL77,1-52.
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the Member States upon the European Commission’s proposal, which then must be

adopted by the Council.?*>

The EU and Member States’ response has strengthened the securitization of migration
and created a discourse that views migration as a threat through narratives of insecurity
and unease.?*® The securitization narratives of migration as perpetuated by the EU and
Member States' responses to the migration crisis have contributed further to a sense of

fear, threat, and insecurity. 3°7

In addition to the securitization narratives, the EU has overlooked any opposition against
Turkey’s human rights’ records and instead recognized it as a safe country of return thus
suggesting that the principle of non-refoulement is not violated and that adequate
protection is provided.3*8 This assumption can be contested considering Turkey's human
rights records and makes it questionable whether this country abides by the

international framework on refugee and asylum protection.

Further to the above, the international response to the Syrian crisis is also relevant to
the European migration crisis, particularly concerning the arrival of large numbers of

irregular migrants in the EU. The UN funding proved insufficient to cover the

35 These measures may be introduced for a period of six months and be prolonged for up to
two years. European Commission, ‘The Schengen Rules Explained’, Info retrieved at:
<https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-
agenda-migration/background-
information/docs/the_schengen_rules_explained_20160210_en.pdf>
356 Greenhill, (2016) (n 331) 318.
%7 ibid. Greenhill,points out the reaction of political leaders, for example, the then Prime
Minister, David Cameron which characterized the phenomenon as an illegal invasion into
Europe. Other negative reactions by political leaders include the Hungarian and Polish Prime
Minister.
358 Relevant Articles are in the Recast Procedures Directive, specifically, Articles 36-39 of the
Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on
common procedures for granting and withdrawing international protection, [2013] OJ L 180, 60—
95.
Retrieved at: https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32013L0032.
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humanitarian needs of displaced persons from the war in Syria and it has been reported
that ‘the UN Syria Regional Refugee and Resilience Plan had received less than 40% of
the more than $4.5 billion it said it needed to cover basic humanitarian needs’.3>° It has
also been reported that in 2015 ‘the World Food Program announced that it would
reduce food vouchers to Syrian in Lebanon by half as a result of funding shortfalls’.3% In
this regard, it is argued that the EU and the international community may not have
provided sufficient financial incentives either to Turkey or other neighboring states in
the efforts to manage irregular migration in Europe.3®? However, financing other states
in order to curb migration may point to deeper structural problems within the EU that

go beyond humanitarian aid provided by the UN.

To sum up, the so-called migration crisis involving Syrian refugees arriving by boats at
the shores of EU states revealed shortcomings in human rights and other areas. It must
be reminded that the Syrian refugees are not the only ones reaching the shores of EU
countries since irregular migrants coming from vulnerable situations are also part of the
same category, as previously explained. The migration crisis revealed major gaps and
weaknesses in the application of the Refugee Convention, particularly regarding the
clause on the ‘outside of the country’ requirement for asylum seekers. It further showed
the unwillingness of states to provide alternatives to resettlement. Generally, it can be
argued that the gaps and deficiencies of the international and European system did not
do much for the thousands of lost lives in search of protection. It also revealed that

during a crisis, human rights are not prioritized by the political agenda. Natural law,

39 Greenhill (2016) (n 331) 329.
360 jhid.
361 jbid.
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human rights and international humanitarian principles are rather forgotten or

suspended while states appear incompetent to develop or utilize innovative policies.

New legal pathways were not created during the EU migration crisis as per the UN’s
advice. The UN resettlement scheme proved successful for thousands of persons in need
of protection but did not include the millions of refugees from Syria. This thesis does not
suggest an open-door policy for all resulting in millions of people coming to Europe;
rather, it argues that within an efficient international or European scheme, lives could
have been saved and the perilous journeys in the Mediterranean, either by refugees or

other migrants in vulnerable situations, avoided.

3.2.6 Concluding Remarks

Study One has focused on the international framework of protection, its main principles
and the envisioned rights, starting historically with reference to what prompted the right
to asylum in the 1920s leading to how that protection was defined in the 1951 Refugee
Convention. The definition of refugee, drafted after the Second World War, is influenced
by the circumstances and characteristics of that time, leading to limitations in its
application to today’s irregular maritime migrants. This Study has identified the two
basic elements contributing to the increase of irregular migrants at sea. As a result, the
author puts forward the need to recognize irregular maritime migrants as a new
category of persons whose vulnerabilities justify a legal right to protection. The need to
recognise a new category of persons that can enjoy legal protection has become evident

during the the international dialogues leading to the GCM examined earlier.

So far, this Study has introduced the concept of vulnerabilities which will be expanded
upon in the following Study focusing on the EU’s responsibility under the AFSJ. The

analysis on vulnerabilities build on Fineman’s theory, supported by Baumgartel,
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suggesting that vulnerabilities are universal and constant, inherent in the human
condition and must be at the heart of state responsibility without violating any
principles, such as equality. As we have seen in this Study, maritime migrants’
vulnerabililities can be identified in relation to their irregular journey, including the
likelihood of smuggling (see 5.1.3) in addition to the drivers of migration as identified at
an international level (see 5.1.2). Section 3.1.6, identifies that the CJEU could extend
protection to irregular maritime migrants as a category due to the vulnerabilities that

can be assosciated with this specific category (see 4.3.4 concerning non-refoulement).

Although it has been identified that the concept of vulnerabilities was at the centre of
asylum protection in the first refugee definitions concerning Armenians and Russians
and was included in the first Refugee Convention, nevertheless, the term ‘persecution’
prevailed in the 1951 Refugee Convention due to the situation of Jews prevailing at the

time.

Currently, the irregular maritime migrants’ vulnerabilities, while at sea, are not at the
core of protection and their category is not presently recognized as a separate category
of persons in need of protection based on their human rights. Perhaps, the concept of
vulnerabilities, should be further developed within the new challenges brought to
surface by the irregular maritime migration, which may differ from the core
vulnerabilities identified for Armenians and Russians, but are similar in terms of human

conditions.

The right of irregular migrants to protection is not waived by the means they choose to
move. This is supported by the UNGA resolutions that refer to ‘irregularity’ rather than
‘illegality’, adopting a more realistic viewpoint and, therefore, banning the

criminalization of migrants based on the means of entry, further enhanced by the non-
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refoulement principle. The author argues that, vulnerability is the key element that links
irregular migration to non-refoulement and international protection. At the same time,
while some irregular migrants could be potential refugees, others may be migrants who
fall outside the scope of the 1951 Refugee Convention without satisfying the
requirements for international protection in the strict interpretation of the refugee

definition.

In general terms, the 1951 Refugee Convention applies to persons or populations in
vulnerable situations to be welcomed by the international community based on respect
for the principle of solidarity, responsibility-sharing, protection, and the promotion of
peace and justice. After all, international protection is a declaratory act, not constitutive,

suggesting that protection is not a matter of law but a matter of fact.

The following Study examines the EU’s responsibility as an actor in the international and

EU legal order.
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4. STUDY TWO: THE EU’S RESPONSIBILITY AS AN ACTOR AT THE INTERNATIONAL

AND EU LEGAL ORDER

Part 1 — THE RESPONSIBILITY OF THE EU IN THE UNION ORDER AND THE ARIO.

4.1.1 Introduction

The Part adopts a theoretical approach in order to explore the EU’s responsibility for the
protection of irregular migrants in the Mediterranean at the international and European
legal orders, respectively. The EU’s responsibility at the international level is explored in
accordance with the Articles on the Responsibility of International Organizations (ARIO),
drafted by the ILC, while its responsibility at the European level is analysed based on the

jurisprudence of the CJEU and the ECtHR.

This Part focuses on the binding effect of the ARIO on the EU as an international
organization and, to that effect, it examines the provisions of lex specialis.36? Once
responsibility for the EU is theorized in its capacity as an international organization, the
focus shifts to the European legal order and, more precisely, the Treaty provisions in
asylum and migration found within the AFSJ. Specifically, the Treaty provisions relating
to the fields of migration and asylum could be valuable indicators concerning the extent
of the EU’s responsibility for the protection of irregular migrants in the Mediterranean.
Particularly, while the ARIO indicate whether any responsibility is possible for the EU as

an international organization, the extent of the potential responsibility depends on the

362 Article 64 ARIO on Lex specialis provides that ‘[t]hese draft articles do not apply where and
to the extent that the conditions for the existence of an internationally wrongful act or the
content or implementation of the international responsibility of an international organization,
or of a State in connection with the conduct of an international organization, are governed by
special rules of international law. Such special rules of international law may be contained in the
rules of the organization applicable to the relations between an international organization and
its members’.
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degree to which the Member States have conferred their powers in accordance with the

EU Treaties and, subsequently, on the actions of the EU institutions.

The hypothesis is that the EU has evolved into an international organization with the
capacity to owe international responsibility for its actions or omissions according to its
own legal order. To this end, the chronological unfolding of the treaties in the areas of
concern is significant. This concerns the three-pillar structure and the latter’s eventual
abandonment with the Treaty of Lisbon, leading to the development of an AFSJ based

on shared competence.3%3

The Part focuses on two elements that are of particular significance in this context and
need to be explored: (i) the responsibility of states in accordance with the EU treaties
and because of the developments in the areas of migration and asylum, and (ii) the
jurisprudence of the European Courts concerning the doctrines developed regarding the
Member States’ responsibility when implementing EU acts including the potential

breach of an international obligation.

In this regard, the doctrine of the presumption of equivalent protection developed by
the ECtHR in the Bosphorus case,3®* preceded the ARIO, is significant in determining the

responsibility of the EU and its Member States, respectively, for a breach of any right

363 Article 2 para 2. ‘When the Treaties confer on the Union a competence shared with the
Member States in a specific area, the Union and the Member States may legislate and adopt
legally binding acts in that area. The Member States shall exercise their competence to the
extent that the Union has not exercised its competence. The Member States shall again exercise
their competence to the extent that the Union has decided to cease exercising its competence.’
Also, Article 4(2) TFEU provide for the areas which are shared between EU and Member States;
this means that both, the EU and Member States can adopt legally binding acts, provided that
the EU did not exercise or decided not to exercise its own competency. The Area of Freedom,
Security and Justice is one of the areas provided for in Article 4(2) TFEU. European
Union, Consolidated version of the Treaty on the Functioning of the European Union, 13
December 2007, 2008/C 115/01.

364 Bosphorus v Ireland, App No 45036/98 (EctHR 30™" June 2005).
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contained in the ECHR or in the context of other international obligations. As derived
from obligations for implementing EU acts, the Member States’ responsibility is
presumed to exist in parallel with their obligations as members to the Council of Europe.
Another issue arises in the context of the Bosphorus decision concerning whether any
responsibility for the EU is excluded when the Member States are not implementing EU
law. In addition, the concept of the EU’s autonomy perplexes the situation concerning

responsibility especially on behalf of the EU.

In Opinion 2/133% the CJEU discusses the autonomy of the EU and highlights issues
regarding the relationship between the CJEU, the ECtHR (for correct implementation of
the ECHR by the Member States) and the CJEU (for the correct implementation of EU
legislative acts by the Member States). A question that arises is whether the Bosphorus
doctrine remains relevant in terms of responsibility. To demarcate, as much as possible,
the potential responsibility of the EU, this Part explores (i) the doctrine of the
presumption of equivalent protection developed in the Bosphorus case, and (ii) the
international framework on the responsibility of international organizations according

to the ILC.

This examination aims to put forward the argument that the EU’s responsibility in
international law is possible. However, within its own legal order, its responsibility is

limited to the extent allowed by its autonomy and the doctrine of equivalent protection.

4.1.2 The Doctrine of ‘Equivalent Protection’ as a Determinant of State Responsibility
According to its preamble, the ECHR is based on the idea of peace and justice as it ‘aims
